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STAVsiinwtT UF Dab ISSUES PRISEED FOR REVI?! 


I. iwwhetaer the trial court erred by admitting 


into evidence items of nhysical evidence taken from appvellant, 
tae use of waicn had been suprressec py another District 
Court Judge who had granted the aprellant's pre-trial iiotion 
to Suppress the said Evidence and had denied the Government's 
two subsejguent .iotions for Reconsideration. | 
II. inether the Court erred in admitting testimony 
concerning the identification of the appellant by the con- 
plaining witness at 5. ©. General Hospital. 


| 
IIt. whether the Court erred in refusing to suvpress 


from use in evidence items of vohysical evidence and the 

evidence of the identification which had been obtained by 

tae police from appellant during a period of illegal Getenticn. 
IV. idhether the Court erred in refusing to grant 


the appellant's lotion to Conduct An In-Court Line-Up »orior 


to the beginning of trial. | 


V. Whether the Court erred in failin;s to direct 


a verdict in favor of the appellant on the first count chargins 


rape. 
VI. whether the Court erred in refusins to instruct 
the jury on the lesser included offense of assault with intent 
to commit rape. | 
VII. whether the Court erred in giving the "Allen* 
cnarge over the opposition of counsel for the appellant. 
| VIII. wdthether the Court erred in pnernitting the 
Govermuent to introduce prejudicial hearsay testimony desrite 


Be 


See Tee 


clircliy Osjection by counsel for tne ardoellant. 
Ix. jJnether the Court erre2 in refusing to instruct 


tne jury on the ‘missing witness“ rule. 


Stateinent Under Local Rule 8(d) 
This case nas aot »reviously been before this Court, 


under either the same or a similar title. 


The Pre-Trial Proceedings 


In an indictment filed in the United States District 
Court for the District of Columbia on May 15, 1967, the 
appellant was cnarged with rane (22 D.C.C. 2391) and assault 
with a dangerous weapon (22 D.C.C. 502). Thereafter on 
Octoper 12, 1367, counsel for the appellant filed a ifotion for 
Discovery and Inspection seeking in vertinent vart to inspect 
and copy the reports of any scientific tests made by the 
United States unon the clothing of either the complaining 
witness or the appellant. Filed at the same tine by appel- 
lant was a ilotion to Suppress which sought to have the Court 
suppress certain evidence from use at trial, includins all 
physical evidence seized fro: anvellant subsequent to his 
arrest, as well as alli evidence pertaining to the alleged 
identification by the complaining witness of the apnellant 


after he had been arrested by the nolice. 


On wovewber 3, 1557, the said ‘oti 
hearing before Judge Willian 3. Jones, At <= 
Govermaent aueneed taat it did not oppose 
for viscovery and Insnection and thereafter 
lant was permitted to read the reports of ce 


naa peen made upon tne clotains of tne conl 


and the appellant »7 exnver 
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the labora 
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289-399) . 


(che a 


fotion to 


Suppress tvidence and at the conclusion of the testimony of 


the arresting officer anc after consideration of the argument 


of counsel for the adsellant and counsel for 
ne granted appellant's Mation to Suppress fr 
at the trial all shysical evidence which had 
the appellant by the scolice, which included 
Clothing which had been taken from appellant 
pupic hairs and hair taken from the head of 
(Tr. 37). Judge Jones did not rule on that 
lant's ifotion to Suppress the Evidence which 
identification of appellant by the aeeeiekss 
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the Government, 
on use in evidence 
i been taken from 
b knife, all 

ané@ also certain 
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the appellant 


part of apoel- 


dealt with the 
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| 
no witness since 


» AA Loe 


ns was Of the oninion tiat tuis was a matter :rhich shoulda bc 
ratseavacutne ctrvea rea (Troms sayin 

On Novenper 9, 1357, tne Government sought to have 
tue Court reconsider its action in suppressing tne evidence 
by filing a motion entitled ‘emorandum In Opposition To 
Defendant's ifotion to Suppress. On ioveaber 15, 1967, appel- 
lant filed a reply to the Govermaent's Memorandum. On Noven- 
ber 21, 1967, Judge Jones signed an order again grantine the 
appellant's siotion to Suppress ividence, which in effect was 
a denial of the Governnent's effort to have the Court recon- 
Sider its ruling of November 3. 1967. 

On Friday, February 9, 1968. the Governnent filed 
its .iotion for Reconsideration of the Grantins of Defendant's 
Hotion to Suppress Sy Order Dated November 21, 1967, and on 
tne same day Judge Jones, ruling for the third time on the 
Suppression, denied the Government's aforesaid ilotion for 
keconsideration. The trial of the case had previously been 
scnedulec to begin the following ‘ionday, February 12, 1968. 

3 
The Trial Proceecdinas 

On iMionday, February 12, 1968, trial commenced before 
Judge Burnita Matthews and after both sides had announced 
ready for trial, and prior to selection of a jury, counsel 
for appellant sought to have the trial Court hear the Motion 
for Suppression of the identification testimony pursuant to 
Judge Jones ruling whereby he had held that this part of the 
siotion to Suppress Evidence should be deferred until the trial 


date (Yr. 7, 13A, 37). 


In aicition to seckine to have th Court sun>ress 


tne evidence of the identification of the appellant by the 


com>laining witness made after nis arres 


ct 


by the police, 


counsel for appellant also requested the Court to conduct an 
in-Court line-up out of the presence of the ‘jurv to determine 
whether the comlaining witness could nick the defendant 

from tuc line-up (Tr. 15-15, 24). Instead of granting anpel- 


lant‘s request, the Court at the request of ithe Government, 


i 
and over the objection of the aprellant, decided to hear 


testimony and rule on the admissibility of the physical 
evidence, which had previously been suporessed by Judge Jones 


(Tr. 37-41). he Court then heard the testimony of the same 


arresting officer who had previously testified before Judge 


i 
| 


Jones. At the hearing before Judge Matthews, the arresting 
officer testified differently than he had before Judge Jones 
(Tr. 3-26, nroceedings of 11-3-67) and (Tr. 40-100, proceed-= 
ings of 2-12-68). : 

Thereafter, Judge Matthews overruled the three prior 
rulings of Judge Jones; holding that the Saya? evidence, 
¢.g., tie knife, and clothes allegediy taken’ from the apnel- 
lant, could be introduced into evidence at the trial and also 
overruled the appellant's iiotion for Suppression of the 
Evidence of the identification of appellant by the complain- 
ing witness and denied appellant's rejuest to conduct an in- 
court line-up (fr. 130-133). A jury was then selected and 
on February 13, 1968, the Government began presenting its 
evidence to the jury which revealed substantially the follow- 


| 


ing facts: 


92 siarcn 5, 1567, the comiaining witness, Sma Lez 
Allen, was at her home, 1625 D Street, WW. E. with a male vis- 
itor, one iX. P. ilarris, batveen 19:09 and 11:00 p.m. when 
someone either knocked or rans the front door bell (Tr. 84). 
Upon answering the door, ‘irs, Allen observed a young man whon 
She uescribec as being about six feet tall -(Tr.. 89). The 
young man stated that he wanted to see the complaining witness' 
son, Gregory, ana upon beiny told that Gregory was not hone 
he asked the co.plaining witness to secure some snoes which 
Gregory had and waich beloncedc to him (Tr. 46). Mrs. Allen 
testified tnat she went to the basement to look for the shoes, 
she was unable to find them, and as she was coming back up 
the basement steps, the young man came rushins down the 
Hasement steps, oulled out a knife, cut ner on tne face, and 
proceeded to nave sexual intercourse with her against her 
will (tr. 47, 3). The complaining witness testified that 
she screamed twice during the assault about two or three 
minutes after she had left K. P. Harris to go to the basement, 
but tnat no one responded to her screams (Tr. 47, 8, 106, 7). 
Accordiny to the testimony of the cozsmlainine witness, after 
completing tne assault, the young man left her house, and she 
then went upstairs and reported what had happened to a roomer 
(fr. 114).; whe roozer tnen left tae house and was not seen 
until three days later when ae returnec to secure his clothes 
and move (sr. 114, 5). No report of the alleged rave was 
made to the police at this time. About ten minutes after 
the rooaer had departed, two young friends of her son, Gregory, 
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Tuck Wie nec ean ened (Sri 25) Attar wv. 
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hour for ner son, Gregory, to come 


witness to the sistrict of Columbia G 


wene 


a cab arriving about 1:09 a.m. on larch 149 


fhe complaining witness testifie 


mad2 a report to the nolice, that her 


the hospital and thereafter left with two 


she remained at the hospital (fr. 53, 4). 
Other testinony 
to the hospital and asked her to accompany 


thereupon walked fron the 


seat of an automobile wnere two men .72re s 


had assaulted her (Tr. 169-171). Duri 
complaining witness identified the app 
assailant (Tr. 54). 


Officer Richard A. iicCaffrey tes 
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ote Kee 
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for over an 


home, the complaining 
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eneral tospital in 
Gi aco 2 SO Sr) Bi 

a that she then 
came to 


policemen, while 


revealed that the nolice returned 


tnem and she 


hospital, looked into the back 


pated, identified 


appellant as one of the men anc stated that he was the one 


he her testimony 


ellant in Court as 


tified at the trial 


before the jury tnat he had responded to the District of 


Coluisbia General ospital on :iarch 19, 156 
2:00 a.m., and interviewed the co:plaining 
had gone with Gregory Allen and a fellow o 
20th Street, WW. Lb. and had arrested the ap 
knife which was on the richt arm of a chai 
lant was sitting apparently asleep Cer 6 
then testified that he drove the defendant 
of Columbia General Hospital. This office 
that at the time of tne arrest 
on appellant's breath and that 


Gition (fr. 164, 5). ‘She officer testifie 


Es shortly before 
eines and then 
fficer to 442 - 
pellant seizing a 
y where the appel- 
9-162). This officer 


to the District 


xr testified further 


he detected an odor of alcohol 


he was in an incoherent con- 


di further that it 
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was not until after the eppcllant had bean identified at the 
hospital that annellant was acvised of his right to a lawyer 
and that the defendant was not taken to Court until 19:09 a.m. 
Ops LPeseeda 19 Gira mn 17.) a 

Jfificer Robert F. De tillt testifiec that at about 
9:45 a.m. on -iarcn 10 ne ovtained certain clothing from the 
appellant at the detective's office of the Ninth Precinct 
which included 2 pair of pants; a shirt, a T-shirt ane a 
pair of shorts (Tr. 211, 2, 3). (This wes the same evidence 
the use Of whicn had been suppressed by Judoe Jones). The 
officer testifiec that these articles of clothing together 
with certain clothing of the complaining witness were subseq- 
uently taken to the Federal Bureau of Investigation (Tr. 216). 
On cross-exaiination, Officer De lilt testified that a Police 
Department form .aade out in connection with the investigation 
of the case reflected the appellant's height as being five 
feet, seven inches and his weicht 140 pounds (Tr. 225). 

Special Agent Allison Seums of the Federal Bureau 
of Investigation, an analytical chemist, testified as to the 
presence of blood on the knife and blood and spermatazoa on 
certain articles of the defendant's clothing. (These were 
the items which had been suonpressed from use in evidence at 
the trial by Judge Jones). This witness also testificd as to 
tne presence of blood on certain articles of clothing worn 
by the complaining witness on the date of the alleged crimes 
(fr. 224). 

Special Agent Nelson K. Jennett of the Federal 
pureau of Investigation, who qualified as an expert witness 
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| 

| 
On Lauentification of hairs. fibers anz Sonne testificd 
that he nad examined certain articles of clothing which had 
deen submitted to him (thse clotnaes of the appellant the use 
of whicn had been suporessed by Judge Jones and the clothing 
of tne complaining witness) and that in his) opinion certain 
fibers frou the commplainine witness' clothing matched fibers 
found on tne clotnine of the appellant. Specifically, he 
testified that rec acrylic fibers taken fron 2 red sweater 
worn by the complaining witness matched rea acrylic fibers 
whica he had found on the annellant‘s undershorts and 
trousers. Purthermore, he testified that certain fibers 
taken froa a shirt and an upper garment worn by the complain- 
ing witness matched fibers found on anpellant's shorts, trou- 
sers, f-shirt anu snorts jacket (Tr. 293, a). 

In addition, the witness testified that in his 


Opinion fibers found on certain articles of the complaining 


witness' clothing including a tvo piece suit, slip and 
brassiere could have come from the appellant's sport shirt 
(fr. 295). ‘whe expert witness testified at lenzth giving 


the reasons for his opinion (fr. 296-303). This witness also 
testified that he had examined fibers from a piece of couch 
fabric and had found fibers on tne anvellant's undershorts, 
trousers, T-shirt and sport shirt and a microscopic compar- 


ison of the fibers revealed to him that they matched in all 


microscopic characteristics (fr. 393, 4). 


Officer De :iilt had previcusly testified that he 
had taken a sample of the coucn seat, where the complaining 
witness had been lying when she had been allegedly raped 


| 

9 | 
| 
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Qiu Nau srougnt it to tne Federal vureau of Investigation 
for analysis (Tr. 209). 

, Further pertinent testimony adduced at the trial 
included tie testimony of ors. Sdwar2 J. Hurwitz and Sofie 
Perry wno. testifiei concernine their analysis of smears of a 
substance; allegedly taken from the vaginal vault of the con- 
p>laining witness (fr. 319-325, 325-335, 345-353). 

after arzument of counsel, and after the jury had 
been cnarged by the Court. the jury retired to consider its 
verdict the afternoon of February 15, 1963. After deliber- 
ating several hours the jury was excused from further delib- 
eration at 5:00 o.m. (fr. 460). ‘the jury resumed its delib- 
eration on Friday, February 16, 1968 and was azyain unable to 
reach a verdict on that cay and was excused until the folli- 
owing .ionday. On Monday, February 19, 1968, the Court over 
the objection of counsel for appellant charced the jurv in 
accordance with the “Allen* charge and shortly thereafter the 
jury returned its verdict finding the avnellant guiltv on 


botn counts of the indictment (Tr. 465-477). 


the Yrial Court Erred sy Admitting Into Evidence 

the Iteus Of Physical Evidence Taken From Appellant, 
vac Use of which kad scen Suc pressed By Another 
District Court Judge Jho Had Granted The Appellant's 
Pre-Trial iiotion To Suppress The Said Lvidence And 
iad Denied The Government's Subsequent liotions For 
Reconsideration 


It is resnectfully submitted that the trial court 


erred by overruling Judge Jones and that the various rulincs 


10 


=y Judje Jones concerning tne illegality of the seizure of the 


physical evidence fro; apoellant on three separate occasions 


prior to trial had become the lav of tae case and vas binding 
on the trial court. | 

the appellant as a result of the trial court's rul- 
ing was caugnt by surprise and placed at a creat disadvantage 


in presenting his defense. It is important to note that at 


the time of filing his “iotion to Suppress Evidence the 
appellant also filed a liotion for discovery seeking to inspect 
and copy the results of any and 211 scientific and laboratory 
tests perfomned upon tne evidence seized from the appellant. 
tne Government consented to pemnit the appellant to insrect 
and copy the aforesai2 scientific and laboratory reports, 

but after Judge Jones nad granted the “otion to Suppress 
iLvidence there was no reason to study these reports and 

move for the apvointient of indepencent experts, since it 

nad Deen ruled on three occasions that this: evidence could 

not be used acainst the appellant at trial. If it hed been 
known prior to trial that the Government would be able to 
introduce the suppressed evidence at trial and call expert 
witnesses from the Federal Bureau of Investigation to tastify 
concerning the results of their cxamination unon the articles 
of suppressed evidence, tnen counsel for the defendant would 
have nad the opportunity to move for appointment of indes- 


endent exnerts to examine the evidence, in an effort to rebut 


the testiaony of the Government experts. 


The testimony of the Federal Bureau of Investigation 
experts concerning the fibers found on the Gothing of the 


il | 


east evicence in the Government's 


case against the appellant. The prosecution argued the 


importance of testimony of the Federal Buroau of Investigation 
experts regarding the clcethes anc fibers at zreat length to 
the jury, and the Court also comrzented on this evidence in 
its remarks to the jury (Tr. 499-494, 432, 446, 7). The jury 
tnereafter asked to examine the said evidence during its 
deliberations (Yr. 462-464). ‘iithout the use of the evidence 
wnich hadibeen sumeressed by Judge Jones, ths Government's 
case would have been very weak and would undoubtedly have 
resulted in an acquittal since even with the use of the said 
evidence tne jury deliberate. for two days before reaching 
a verdict. 

'a rulings on a motion to suppress evidence becomes 
a controlling rule in the case and a litigant may not be 
nemaitteda to renew contentions upon which the Court has 


ruled. ‘aldron v. United States, 95 U.S.Anc.D.C. 66, 219 


F.2d 37 (1955); Steele v. United States, 267 U.S. 505 (1925). 


Although there are decisions holding that during 


the course of a trial, if it becomes am>oarent that a 


defendant's constitutional richts may have been violated, 


a wotion to suppress evidence may be renewed at trial by 2 
Gefendant, nevertheless it is submitted that tnis rule does 
not apply where a defendant's Motion to Suppress Evidence 
has been granted prior to trial. Cf. Anderson v. United 
States, 122 U.S.App.D.C. 277, 352 F.2d 945 (1965). Since 
at the time of trial the Governaent did not have the right 


to appeal from tn= granting of a ifotion to Sunpress Evidence, 


12 


it could not co indirectly what it was orecluded from doing 
directly by seeking to relitigate the same) issue before another 


trial judge. This is particularly true in! the present case 


Wnere Judge Jones not only cranted the aposTiant's Motion 
to suppress out thereafter also denied Gro oreorts by the 

Government to persuade him to chance his ence Generally, 
one judge in a coordinate jurisdiction with enother judce 
snould not overrule the other, excent in excentional cir- 

cumstances. United States v. Koonig, 299 F.2d 166 (Sth Cir.. 
1861), affirmed 359 U.S. 121 (1952). Rouse v. United States, 


123 U.S.App.D.C. 348, 359 F.2d 1014 (1966)|, is not to the 


contrary. In Rouse the Court denied the oseStesee S Motion 
to Suppress Evidence with the right to roney the tiotion cur- 
ing tne course of the trial. The facts in! that case revealed 
that there had been a sharn discrepancy between the testimony 
of two police officers and there was a contention that the 


police testimony had been a fabrication. In the case at bar 
LE 4 


there was no contention by the Covermaent that exceptional 


circumstances warranted another hearing nor under the facts 


of this case could anv such contention have been made. Never- 
theless, the Govermmcnt was sermitted to out the same arrest- 
ing officer on the stand before the trial judye who there- 


after proceeded to overrule the pre-trial judge . The purpose 


~ 


of 41(e) of the Federal Rules of Criminal Procedure is to 
eliminate delay at trial and to prevent multiple hearings 

oi the same issues. In the present case there had been an 
extensive hearing before Judge Jones who 21s0 considered 

and twice rejectec certain legal authorities presented to hin 


13 


oy tac Governaent after his ruling. Ttnereafter to nermit 
the Government at the trial to conduct another extensive 
hearing into the legality of the seizure was in contraven- 
tion of the ourpose of the Rule 41(e) and constituted error. 
it is also subnitted that the Government was col- 
laterally estopped from relitigating the issue, which had 
been resolved by the ore-trial judge in three separate rul- 
ings prior to trial. Cf. Laughlin v. United States, 126 
U.S.App.D.C. 93, 344 


hy 


ee Loum CLIO i. 

Furthermore, it is submitted that Judce Jones’ 
ruling tnat the appellant's home had been illegally entered 
and that all physical evidence taken fron the appellant 
pursuant to tne illegal entry should be suvpressed was correc 
and that the trial court =rred in holding that the said entrv 
had been legal. 

In the course of the hearing before Judge Jones 
on November 3, 1967, the arresting officer testified that 
he had knocked at the door of the appellant's home at about 
2:40 awa. on siarch 10, 1967, tnat a child of about eleven 
years of age had answered the door, that he had identified 
nimself as a police officer, asked if Jack ticRae was there 
and upon being told that he was, had thereupon walked into 
the appellant's nome and arrested hin (Tr. 9-13, proceeding 
of 11~-3-67). “ne Court found that the officer had not 
properly announced his authority and nurnose, tnat the entry 
into tne appellant's home had been illegal and he, therefore, 
suppressed fro:1 use in evidence all physical evidence taken 
from apzcllant after his arrest, basing his decision princi- 
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pally on the autnority of ‘tiller v. Unites States, 357 U.s. 


1 (1958), and Keininshan v. United States, 109 U.S.Apn.D.Cc. 
2 


Diese , 35 U.S. Law ileek, 4502 (June 3, 1568) (Tr. 


44-59, proceedines of 11--3-67). | 


when the same arrestin; officer 


cestified again 
before tae trial judse he added to his tegtinony by stating 
that prior to his entry he nad noticed a knife near the 
appellant. The officer nad not testified ito this fact before 
Judge Jones and his subsequent testimony may have been an 
effort to bring the case within the “necessitocus circun- 
stances doctrine* and obviate the prover announcement of 
authority and purpose before entry. Appellant is unable to 
state the reason why this testimony was not brought out 


before Judge Jones, but certainly the chanze in testimony 


is an exanple of the hara that can result to a defendant 


Dy conducting several nearings involving the same issue 


before different judses and the importance of obtaining 2 


final ruling on motions to suppress evidence prior to trial, 


particularly where there has been a ruling in favor of 2 
defendant. | 


It 


The Court Zrred In Admitting Testimony 
Concerning The Identification Of The 
Appellant sy The Complaining Jitness 
In D. C. General Hospital 


After arresting the appellant, the police immediately 
took him to tae D. C. General Hospital for| the purpose of 


| 
being viewed by the complaining witness. This procedure 
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| 
| 
| 
| 
| 
I 


was in violation of tne appellant's Constitutional rights 
under tas Pifth Anendment to the Constitution in that he was 
deprived of due process of law. The practice of showing 
suspects singly to nersons for the nurnose of identification 
and not as part of a line-up has Deen widely condermed. 
Stovall v. Denno. 362 U.S. 293, 302 (1557). There was no 


ason why in the present case the anpellant could not have 


cv’ 


een placed in a line-u> and then viewed by the complaining 
witness. he complainincs witness was physically able to walk 
out to the police car and viey tne anvellant who was seated 

2xt to a police:wan, quite unlike thc witness in the Stovall 
case who was thoucht to be dying. The Supreme Court of the 
United States recognized in the Stovall case that a con- 
frontation «aay be so unnecessarily suggestive and conducive 
to irreparable mistaken identification as to deprive an 
accused of due orocess of law. In the case at db2r it is 
submitted that the aonellant who was 2 Negro was deprived 
of due orocess of law, when he was placed in the back of a 
police car seated next to a police officer who was a 
Caucasian and identified by the couplaining witness under 
those circumstances (Tr. 76). ; 

fhe manifest unfairness of the identification 

was directly caused by the failure of the police to obey 
the mandate of Rule 5(a) of the Federal Rules of Criminal 
Procedure. Had the police obeyed Rule 5(a) and the many 


pronouncements of this Court witn reference thereto they 


would have taken the appellant before a committing magistrate. 


1S 


Since probavle caus= for his arrest hed Heen established. 


The appointment of an attorney at this juncture would have 


protected the appellant‘s ricnts including the rignt to a 
fair confrontation and devoid of the suggestive circwastances 
which attended aprcllant’s identification in this case. 
thus, tic annelilant was deprived of his Con- 

stitutional richts when the nolice failed to advise him of 
his Fight te a lawyer and to pvrommt arreiignment until after 
ne nad been identified by the sonpisiete: witness. Cf. 
iliranda v. Arizona, 354 U.S. 435 (1966) . Th2 arresting 
officer testified tnat when he first arrested the anvellant 


i 


that he was incoherent and smelled strongly of alcohol. 


However, instead of advising hin of his Constitutional 

rignts or taking hin before 2 comiitting magistrate he 
limneciately took him to the b. C. General Hospital to be view- 
ed by the complaining witness. Only after he had been iden- 
tified dic the nolice acvise the anncllant of his right to 
Nave a lawyer (Tr. 69-30). ‘his Ponareeoeet another ser- 

ious violation of the appellant‘s rights and serves as another 


reason why the testimony concerning the identification at 


BD. C. General dospital should have been suppressed. 

The probability of mistaken identity in this 
case is heightened when it is noted that the 5°7*, 140 ponnd 
appellant was described by the complaining witness prior to 
arrest and identification as having been about six feet 
tall, 170 pounds (tr. .51). See also aright v. United 
States, . _-(U.S.App.D.C. PARA _(y0. 20,153 decided 


January 31, 1968). 
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waerefore, taz onrt orrec in not suopressing all 


evidence! concernins tre liventif<ication cf the apvellant 5:7 


the complaining witness zt 4. c. General Eospiteal. 


rir 
The Court =<rrec =m Retusing Yo Sucnmress 
Fron Use In uvidence rtens OF Pirysical 
zvidence Inc wire sVvicence Of The 
Identification ‘:ic: Ead been obtained 
by Thc Police Sarin: BR Period S£ 


Illeyal betention 


viarch 10i, 1567. She arresting of! 
appellant saelled of alcconol and was incoherent (Tr. $9). 
Instead of taking the aso cllant to 2a comsaitting matistrats in 
conforaance with tue srovisions of Rule 5(a) of the Federal 
Rules of Criminal Procedure, the »olice took him to BD. C. 
General tiospital to be identifies by the conplaining wit- 
ness and tcnen to a police >recinct where at about 5:99 a.m., 
taey took certain articles of clotuing from hin in addition 
to hairs from nis body. Since the annellant had not been 
takes to a comaiittins magistrate without wnnecessary delay 
tue said articles of evidence were taken from hin during 


@ periou of illegal cetention anu the Court erred in not 


| Purthermore, this was an additional ground for 
suppressing tne evidence of the identification at the >. C. 
General’ Hospital, since that evidence was likowise 
Optaineé Ccuriny a neriod of illegal cetention. In the case 
of bynum v. United states, 104 U.S.App.D.C. 363, 262 F.2u 


465 (1958) Judge hastie sxeakinzgfor the Court said 


also D.C. Code 54-140. LS 


DPetece G2 Daces 355, 375): 


“dere it Becones itarortant to determine the 
rationale of those cCecisions of the Sunreme 
Court which, in other circuistances, have 
exclucec evicence as the >roduct of unlavetul 
arrest and detention. It is well settled 
tnat an article taken from the person of an 


individual on “cne occasion of an illagal 
arrest is not acnissivle in eviuende against 
nim altnousi it is relevant and entirely 
trustwortny 2s an iten of nroof. Ynitec 
SCACSS Vi heen el Su) SOLE iain Dodi On oR Cte 
222, 92 Leet. 219; Solt v. United States, 

wis NSO A AOR BER Me TD AALS STL OS Nersace|= (Sick eto 
polic2 have obtained a statement froea an 
accused person dauriny his illegal dcten- 
ticn, no showine that the statement has 

peen optainec witnout coercion end | 


accurately recordec can rake it admissible, 
althougn it may seer to be a trustworthy 


and patently relevant voluntar’ statesent. 
Upsuety v. Unitec States, 1542, 335 U.S. 


SEO OO Siecle ttl 0), Siero Oma OLY, 
V.. United States) /1557, 354 U.S) 10) 77 
Diol N Oe ets Ce ce oe OSS 
Situations it is deemec a2 matter of! over- 
ridiny concern that effective sanctiions be 
imposed against illegal arrest anc Geten- 
tion ana tne risks of overreaching | 
innerent in such: action. Even thoulh 
hignly >robative anc seenincly trustworthy 
evidence is excluaec in the »srecess!, this 
loss is thoucht to be more than counter- 
balanced by tne salutary effect of 2 
fortarignt and comprehensive rule thet 
illegal detention shall vield tne »sre- 
secution no evidentiary advantage in 
building a case against tne accused). 

All of tais is bottomei on the Consti- 
tution itselt. Tne Fourth Arenduent 
dakes orotection of the individual | 
against ilicegal seizures or arrest aj con- 
stitutional iamerative. In the cited 
cases judicial authority over the menner 
On which justice shall be administerec is 
exercised in a vay calculated to inple- 
ment tae constitutional guarantee. | 


"Prue, fingerorints can be distinguisned 
from statements given durin; detention. 
Dney can also be distinguished fron 
articles taken from a prisoner's vosses- 
Sion. Soth similarities and differences 
of each tyne of evidence to and from tne 
others are apvarent. Sut all core 
have the decisive common cnaracteristic 
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of Seing sonec:ing of evice ntiary value 


» ~-s - 
fees ose te. pt T oa a oe - ee wan’ 3 LAV 2 ~AUSs os 


an arrested person to yieic to them during 
illegal detention. If one such product of 


. ee ~- - : : - 7 ~ ’ “> = 
titeced cstontion is) SLoscr sep eae 


same token all snouidc be proscribed.* 


C£. Unitee States v. Klapholz, 230 F.2d 494 (2nd Cir., 


1956), cert denied 351 U.S. 924 (1956). 


In the recent case of idams v. United States, 3. 
App .d.C. Reece (Io. 29547, decided June 21, 1968), 


this Court pointed out that there was no question before it 
as to the ¢ffect of a Rule 5(a) violation on identification 
testiaony obtained curing the course of a period of illegal 
uetention but seemed te imoly that there would be a serious 
question as to the adaissibility of such testimonv. 

Anpellant submits that all evidence, whether it be 
a confession, ohysical eviaence or testimony concerning an 
identification, obtained during a period of illegal detention 
as a result of a violation of Rule 5(a) of the Federal Rules 
of Criminal Frocedure should be sunpressec and that the lover 
court erred in refusinz to suppress the evidence on this 
ground, 

IV 
The Court ferred In Refusine To 


Grant The Anpellant's Motion To 
Conduct A Line-U> Prior To The 


seginning Of Trial 
fhis Court followins the holding of the Suoreme 
Court in Stovall v. United States, supra has had occasion 
recently to coment vron the fairness of a line-uny as it 
affects the defendant's Constitutional rights. See Wright 


v. United States, supra. Appellant's counsel, realizing 


- 
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MM 


taat aprellant nad never been afforded a fair line-uyn, attenotec 


to cure this Constitutional o:nission by re t 
conducted line-ud in tie courtroom, »rior to! the time the jurv 
1 


panel was brought to the courtroom (fr. 15, 139, 139-13 


This request was Genied Ss the trial court (Or. 133). After 
the appellant's request nad been denied, the; complaining 
witness tnen had the opoortunity to vie the; sopellant sitting 
at counsel table dering the voir dire examination and her 


subsequent identification of nim during the trial in the 


presence of tne jury then became a forecone conclusion. 


It is submitted that the failure of the police to 
conduct a fair line-ur, commoundec by tne failu re of the 
trial court to rectify the situation bv holdinc an in-court 


line-up, has crented incurable errer. Even if this case 
| 
° | 

were remanded for a new trial, the identification of a 
| 

lant by che compizinins witness vould be a fore7one conclu- 


sion, since it woulda be tainted not only by tc unfair hospital 


te 
'S 
w 
rw 
i 


confrontation, but also by her viewinz the aynellant throughout 


the course of che first trial. 


V 


Sne Court srrea In Failing fo 
Direct A Verdict in Savor/Of The 
Acvellant On The First Scat 
Cnarginy Rape =; 
In the vistrict of Columbia, the lav requires that 
tnere must be corroboration of penetration in a prosecution 
for rave and that the testimony of the comcldaining witness 


standing alone is not sufficient. Franklin v. United States, 
ee 


117 U.S.Ap2.D.C. 331, 330 F.2a 295 (1954). ! 
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At the trial Dr. Hurwitz celled by the Government 
cestifiec tast his examination of certain :setericil from the 
vaginal vault of the complaining witness did not reveal any 
live sper.a anc tnct, therefore, he nad no evidence of recent 
intercourse (Tr. 321, 323). 

Ur. Perry, anotuer coctor callec by the Government, 
testified under cross-exxnrination that she was unable to 
testify from aer examination of certain slides that nenetra- 
tion had Secen made (Tr. 353). Under the circwastances, it 
is subnittec that the Court should nave directed a verdict 
in favor of tne appellant on Count I. Furthermore, Dr. 
Perry's testiaony relative to the slides she had examined 
snould have peen stricken since the prover continuity of 
possession of tne slides had not been establishec by the 
Goverment (Tr. 314-321. 327-335, 345-51). theeler v. United 
SCAtSSisSSs7 USS bo eDe Cel PLO Retracement CL DOs) Ce Lt Cen Lec 
SET io LO PCL OS >a) 

VI 
zsne Court Srred In Refusing To 
Instruct The Jury On The Lesser 
Included Offense JF Assault With 
Intent Yo Commit Rane 

fne testinony of ors. Hurwitz and Perry, althoucth 
it did not constitute sufficient corroboration of nenetra- 
tion, could have been considered by the jury as evidence of 
an assault witn intent to covtait rane. The Court, therefore, 
erred in refusing to instruct the jury on the lesser included 


charse of assault ‘vith intent to commit rape although the 


evidence supported such a cnarce (Tr. 376-379). Hunt v. 


% 


mm 7 7 yas > 

snc Court Errec in Givine 

PT ge a rane Im 2, 
Caarse Over =n2 


tan 
Oppesition Of Counsel For 


me acm 


lo 
ITHS 


After tne jury hadi been out for s 
Court gave the so-callec “Allen* chars ove 


Ofechesarnpe Plena L ri 4O0 is au io ie 


StatesH LZ GSE DOLD ee Ses One cinonC 


sazelon, while affimaing a conviction in wni 


had been given, pointed out 
to the giving of the charge. 
that wnere a tiaely opjection is made 
be given for tne reasons pointed 
of Judge J. Skelly ‘iright in Jenkins v. Uni 
SSO Me LOM OTe 


RB ann eee AOA Ry A 


NADI OSE 
The Court Srred In Permittin 
Government Yo Introduce Hear 
vestinony Cespite Timely Obj 
Sy Counsel For She Appellant 


Dburins the course of the trial th 
objection 
plaining witness to testify what she hed re 
several hours after the alleged rane (Tr. 5 
also pernitted Officer Pratt to testify wha 


witness related to hizrz at 1:40 a.m., at BD. 
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It is resnect! 


out in the! 


leveral davs the 


r the objection 


‘In *loore v. United 


1955}, Chief Judge 


S23 
~—— 


oaks 
Say 
ection 


~¢ Court over 


or counsel for the apsellant permitted the con- 


| 
lated to her son 


2, 53). The Court 
t the complaining 


Cc. General Hospital 


which was at least several hours after the allezed rave 

(rr. 143-147). It is submitted that these statements of the 
comolaining witness saae several hours after the alleqea 

rape were not spontaneous utterances which would qualify as 
2xcemtion to the hearsay rule. soe scausolicl v. United 
States, 71 App.d.C. lil, 197 F.2é 292 (1939); Srown v. United 
States, $30) U.5.z20.5.C. 270, 152 F.2d 138) (1945). Permitting 
tie complaining witness to relate what sne allegedly told 

ner son was aouosly prejudicial since the defense had no 
opportunity to cross~-exaxzine the son, Gregory Allen, who 

was not producéu by the Government although peculiarly avail- 


able to the Government. 


TA 
| fns Court Srred In Refusing To Instruct 
The Jury In Accordance ‘ith The ifissing 
Jltness Doctrine 


On Decaaber $, 1957. the Government in accordance 


ws 


wit: the provisions of 13 U.S.C. 3432 served upon tie 

appellant a list of tne witnesses to he produced at the 

trial to prove tsic allegations contained in the indictment. 
Gregory Allen, the son of the complaining witness who allegedly 
had been a friend of the cvnpellant and who had givon certain 
information which led to the annellant's arrest was listed 

as residing at 1625 D Street, WN. &., Washinston, 5. C. The 
Govermiaent did not call this witness at the trial. uring 

the cross-examination of the co:mlaining witness, counsel 

for the appellant ascertained for the first time that Gregorv 


Allen did not reside in Jashington, D. C. Dut had been residing 
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| 
am Jakiana, Calitaxzrnia for four months. rsd Lee eben 
to instruct the jury at the request of the sopemene that 
culyariy aveiteh 
| 
to one partv was not called by that narty and Ais absence 
nad not Deen sufficiently accounted for or 
Lt could infer tnat the testinony of the nis 
7 


would nave been unfavorable to the party wateh failec to 


call hin (Tr. 387). Graves v. United States, DSS) 1 ofa sct mn DAE ps: 


122 (1893): milton v. United States, 71 And 


F.2d 556, 55S (15940): -icAbee v. United States, 111 U.S.App.D.C 


(1951): Richards v. United: States, 107 U.S. 


Lo rs supmittec | thot thes count ex: ed in failins to 


fo 


instruct tne jury on the “nissing witness’ Roctrine since 


under the circumstances of this case the witness, Gregory 


Aileen, Had becn neculiarly available only to the Government, 


which either kney or by the 2xercise of ordinarv diligence 


could have escertained the whereabouts of the witnes ZO 


is to be emphasized that on February 3, 1968, several days 


{0 


prior to trial the Govermient serve suopienental list of 


witnesses on the apocllant but never at any) time advised the 


appellant that Gregory Allen had moved to California. 
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CONCLUSION | 


oa berwcvel (2b), iat e = 
this Court should remand this case to the District Court 
witn directions to enter a judoement of acquittal or, (2) 


mat this case be reaandec to Sistrict Court with directions 


to aware a new triai and tc suporess all phvsical evidence 


, ~! 
taken froi appellant subsequent to his arrest and all 


+ “ : 
: 


ence pertaining to the identification of, the appellant 


by the complaining witness. 


nespectfully submitted, 


vhomas A. Flannery 
Counsel For faopellant 
(Appointed 2 This Court) 


m4 


Uctober 10, 1958 | 
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INDEX 


Counterstatement of the Case 
Summary of Argument 
Argument: 


I. 


II. 
Ii. 
IV. 

V. 
VI. 


Vi. 


Vir. 


TX. 


The trial judge did not err in taking pre-trial testimony 
on appellant’s arrest and in ruling it valid and physical 
evidence admissible despite Judge Jones’ earlier sup- 
pression of the evidence ___»_EESEEE 


St pea ere ore oat a 


pecs ‘was presented to a committing magistrate 
without unnecessary delay —__ 


The hospital identification of appellant by Mrs. Allen 
comported with due process ___>_E2ESEE 


The trial judge did not err in declining to grant appel- 
lant’s motion for a pre-trial in-court line-up —__ 


The trial court did not err in declining to direct a ver- 
dict of acquittal on the first count charging rape for 
lack of corroboration of penetration SE 


The slides concerning which Dr. Perry testified were 
properly admitted under the Federal Shop Book Rule 
The trial judge did not err in declining to instruct 
the jury on assault with intent to rape___.__ 
The trial court did not err in giving the “Allen” 
COT 


X. The trial judge did not err in admitting either the. 


XI. 


complaining witness’ testimony of her statement to 
Gregory or Officer Pratt’s testimony of her statement 
Le ethan 


The trial judge did not err in denying appellant’s re- 
quest for a missing witness instruction —___ 


Conclusion 
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SEBSSS 


Vv 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether the trial judge erred in taking pre-trial 
testimony on the circumstances of appellant’s arrest and 
in subsequently ruling the arrest valid and physical evi- 
dence seized admissible despite Judge Jones’ pre-trial rul- 
ing suppressing that evidence. 

2. Whether the officers’ entry into appellant’s apart- 
ment and his subsequent arrest were valid. 

3. Whether appellant was presented to a committing 
magistrate without unnecessary delay. 

4. Whether the hospital identification of appellant by 
the complaining witness comported with due process. 

5. Whether the trial judge erred in refusing to grant 
appellant’s motion for pre-trial in-court lineup. 

6. Whether the trial judge erred in refusing to direct 
a verdict of acquittal on the first count charging rape 
requested because of claimed lack of corroboration of 
penetration. 

7. Whether slides made from the complaining witness’ 
vaginal smears were properly admitted into evidence. 

8. Whether the trial judge erred in refusing to instruct 
the jury on assault with intent to rape. 

9. Whether the trial judge erred in giving the “Allen” 


10. Whether the trial judge erred in admitting the 
complaining witness’ testimony of her statement to her 
son that she had been raped by a friend of his or in ad- 
mitting Officer Pratt’s testimony of her statement to him 
that she had been raped. 

11. Whether the trial judge erred in refusing to in- 
struct the jury on the “missing witness” rule regarding 
the complaining witness’ son. 


* This case has not previously been before this Court under any 
other name or title. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two count indictment with 
rape and assault with a deadly weapon. After jury trial 
before Judge Matthews on February 12-16, 1968, he was 
found guilty on both counts and sentenced to nine years 
imprisonment (Criminal No. 567-67). 

Before trial appellant claimed at a hearing on 2 mo- 
tion to suppress that his arrest in his apartment was il- 
legal due to lack of full pre-entry announcement of au- 
thority and purpose in compliance with 18 U.S.C. § 3109. 
He claimed that a knife seized immediately before arrest, 
certain pubic and head hairs, and certain articles of 
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clothing taken thereafter should accordingly have been 
suppressed, as well as testimony of an identification of 
appellant by the complaining witness shortly after ar- 
rest. At the same time appellant moved to inspect and 
copy the results of all tests performed on the clothing, 
knife, and other physical evidence, to which the Govern- 
ment consented. On November 31, 1967 Judge Jones 
granted the motion to suppress the knife, clothing, and 
hair. However, he ruled that the case would go to trial 
without suppression of evidence of the identification (Tr. 
B37).2 Judge Jones granted leave to the Government to 
file a memorandum requesting reconsideration as to the 
knife, clothing, and hair (Tr. A60) and to appellant to 
answer thereto (Tr. A61). On November 9, 1967 the 
Government filed a memorandum in opposition to appel- 
lant’s motion to suppress; on November 15, 1967 appellant 
filed a response thereto; and on November 21, 1967 Judge 
Jones ordered the knife, clothing, and hair suppressed. 
On February 9, 1968 the Government filed and Judge 
Jones denied a motion for reconsideration of his granting 
of the motion to suppress. 

Immediately prior to commencement of trial before 
Judge Matthews appellant again moved for the pre-trial 
hearing on the motion to suppress the evidence of the out- 
of-court identification (Tr. C5, C7, C24) which Judge Jones 
had previously ruled he would not hold (Tr. B87). Appel- 
lant grounded his motion on claimed Stovall denial of 
due process at the pre-trial identification confrontation 
of complaining witness and appellant and on claimed Mal- 
lory post arrest failure to present appellant without un- 


2 The transcript of argument by counsel before Judge Jones on 
November 3, 1967 is designated hereinafter as “Tr. A”, that of 
testimony taken before Judge Jones on November 8, 1967 as “Tr. B” 
that of the pre-trial hearing before Judge Matthews on February 
12, 1968 as “Tr. C”, and that of the trial as “Tr.”. The trial tran- 
script for February 14, 1968 contains pages numbered 178 through 
336, that for February 15 and 16, pages $14 through 478. Pages $14 
through 836 on February 14, 1968 are designated hereinafter as 
“Tr. 314-2/14”, Tr. 315-2/14” and so on, while pages $14 through 
836 on February 15, 1968 are designated as “Tr. $14-2/15”, “Tr. 
$15-2/15” and so on. 
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necessary delay. Appellant requested Judge Matthews to 
allow pre-trial examination of the complaining witness 
out of the jury’s presence on her ability to identify the 
assailant and to order a pre-trial in-court lineup out of 
the jury’s presence to determine whether she could iden- 
tify him (Tr. C18-19). The Government argued that the 
pre-trial confrontation was valid under Wise v. United 
States*, (Tr. C25-29). It requested that Judge Matthews 
take testimony on the circumstances of that confronta- 
tion (Tr. C25) and of the arrest and of the announce- 
ment of authority as well (Tr. C36), asserting that the 
available record of the pre-trial hearing before Judge 
Jones was insufficient upon which to base rulings by 
Judge Matthews whether there had been substantial police 
compliance with the requirement of announcement of au- 
thority and purpose (Tr. C36) and whether the safety of 
the arresting officers justified partial non-compliance 
based on exigent circumstances (Tr. C37). Judge Mat- 
thews was not able to determine from the record whether 
Judge Jones had concluded that the arrest had been legal 
or not (Tr. C33-C34, C39) or what had been his reasoning 
for his rulings (Tr. C33-C34, C38-C39). She concluded 
over appellant’s objection (Tr. C37) that her responsibili- 
ty for the trial required the holding of the requested 
hearing upon which to base the rulings requested of her 
as to suppression of identification testimony and physical 
evidence (Tr. C39-40). After examination of the arrest- 
ing officer out of the jury’s presence* Judge Matthews 
concluded there had been no denial of due process in the 


2127 U.S. App. D.C. 279, 383 F.2d 206 (1966), cert_denied, 390 
U.S. 964 (1968). 


3In arguing that a hearing before Judge Matthews should be 
held, the Government had proffered testimony by Officer Robert 
Pratt that the complaining witness had told him she had seen 
appellant before he raped her and recognized him during the rape 
(Tr. C29-80). Pratt had not testified before Judge Jones. The 
only witness coe testified at the hearing before Judge Matthews 
was arresting Officer Richard A. McCaffrey. Pratt later testified 
before the jury. Why he did not testify at the hearing held immedi- 
ately after Judge Matthews’ ruling granting one is unclear. 
etn 
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pre-trial identification (Tr. C130) and that the entry into 
appellant’s apartment to arrest him had been valid (Tr. 
C130). She ruled that the physical evidence could be in- 
troduced at trial. Appellant’s request for an in-court pre- 
trial lineup was denied (Tr. 131-133). 

The complaining witness was Emma Allen, a divorced 
mother of seven who had lived many years at her house 
where the attack took place (Tr. 75). Evidence showed 
that on March 9, 1967 she was sitting at home with a 
male visitor, K. P. Harris, when the assailant came to the 
door (Tr. 46, 84, 92) at about 10:00 p.m. (Tr. B5). Upon 
opening the door she saw a young man she had seen be- 
fore as a friend of her 18 year old son, Gregory (Tr. 50, 
53, 146). He said he wanted to see Gregory (Tr. 46). 
When told Gregory was not at home, the assailant said 
Gregory had some shoes of his and asked Mrs. Allen to 
get them for him (Tr. 46). She left the door slightly ajar 
and went to the basement to look for the shoes. Not find- 
ing them, she started to go back up the stairs when the 
assailant rushed down, pushed her back, and said he 
didn’t want shoes, he wanted her (Tr. 47). When she 
resisted, he pulled a knife, put it under her throat, and 
threatened to cut her head off if she screamed (Tr. 47, 
110). He pushed her down into a closet and, apparently 
finding space too limited, pulled her out again (Tr. 47, 
110). She screamed (Tr. 47, 110). A scream was heard 
by an upstairs roomer, Otis McCrae (no connection with 
appellant) at about 9:30 to 10:00 p.m. (Tr. 28, 33-34). 
Thereupon the assailant cut her face, forced her down on 
a couch, put his hand over her mouth to prevent scream- 
ing, snd had intercourse with her for-sbout an hour (Tr. 
47-48, 110-111), ng at about 10:15 (Tr. 111). 
About half an hour after the assailant had first entered 
the house (Tr. 35, 111-112) he removed his hand from 
her mouth, she screamed a second time, and he threatened 
her with the knife (Tr. 48). She screamed a third time 
about an hour after the initial assault (Tr. 48). No one 
responded. Unknown to her, K. P. Harris had left when 
the appellant entered, he later told police (Tr. B35). When 
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the rapist had completed his assault he forced Mrs. Allen 
upstairs at knife point and left by the front door (Tr. 48- 
49, 113). 

She went upstairs immediately and reported what had 
happened to the roomer, Otis McCrae (Tr. 29, 49, 114) 
and told him who she thought the rapist was (Tr. 39-42). 
She asked him for money for a taxicab or telephone call, 
but he said he had none (Tr. 49, 114). The roomer told 
her he had heard screams but had been afraid to go to 
the basement (Tr. 49). He left the house immediately 
thereafter at about 12:00 a.m. and called the police from 
a nearby pay telephone (Tr. 37-38). About ten minutes 
later two young friends of Gregory came to the house, 
asked for him, saw her bloody condition, and asked what 
had happened. She told them (Tr. 49). She accepted 
their offer to get Gregory and they left (Tr. 50, 116). 
When after a little over an hour no one had returned, she 
set out alone for the hospital (Tr. 49-50, 116).* She left 
Gregory a note saying that one of his friends had raped 
her and cut her face, that she had gone to D.C. General 
Hospital, and that he should come there as soon as possi- 
ble (Tr. 50, 116). She was standing on a corner crying 
when a cab driver stopped, heard her story, and drove 
her to the hospital (Tr. 117), arriving at about 1:40 a.m. 
(according to Officer Pratt at Tr. 143; Mrs. Allen’s esti- 
mate of the arrival time at Tr. 117 was 1:00 a.m.). There 
she saw a police officer for the first time, Robert Pratt. 
She told him she had been cut and raped at knife point by 
a youth whom she had seen before as a friend of her son 


(Tr. 146-147)...She received treatment. At some point 


Gregory arrived (Tr. 50) and she told him she-had-been 
cut and raped at knife point by one of his friends (Tr. 
51, 53). 

Detective Richard A. McCaffrey was the arresting of- 
ficer. He arrived at the hospital with Officer Harraty at 
about 2:00 a.m. (Tr. C41, C56, 155) in response to a tele- 


Otis McRae testified that he returned to the house about 12:20 
am. (Tr. 88) after telephoning the police and that police came 
to the house sometime after Mrs. Allen had left (Tr. 41). 
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phone call from Officer Pratt (Tr. B4). Detective Robert 
F. DeMilt of the Sex Squad was also present (Tr. C61). 
McCaffrey spoke to Mrs. Allen in the emergency room 
where she was sitting up (Tr. B8). She told him she had 
been cut and raped at knife point (Tr. C42) by a young 
man she described as Negro male, dark complected, about 
six feet and 170 pounds, wearing dark clothing (Tr. 
C61) and familiar to her because he had been in the house 
bef (Tr. B5). She told Gregory, also present, “You 

ow who I mean” (Tr. C62). From her description 
Gregory said it sounded like a fellow that lived over on 
15th Street (Tr. B6, B32), that he could not quite remem- 
ber his name (Tr. C43), but that he could point out his 
house (Tr. C48, C62, B6). McCaffrey, Harraty, and 
Gregory then drove to an address Gregory pointed out at 
624 15th Street, N.E. (Tr. B8, B33), about eight to ten 
blocks from the hospital (Tr. C44), arriving about 2:35 
a.m. (Tr. B9). The officers knocked at the door; a man 
answered; by this time Gregory had told McCaffrey that 
the first name of the man he was seeking was “Jack”; 
McCaffrey asked for “Jack”; the man identified himself 
as the father of Jack McCrae; to the father’s query wheth- 
er appellant was in trouble the officers replied that a 
woman had accused him of a sex crime; the father said 
appellant was living at 442 20th Street, N.E. (Tr. C44, 
C63, C83, B9). The officers drove immediately there (Tr. 
C44, B10), arriving at about 2:45 am. (Tr. C63). They 
stopped the car directly in front of the address (Tr. C45). 
The two officers went to the door at about 2:40 a.m. (Tr. 


B10). Gregory remained in the car, t to point out 
his friend (Tr. C45). McCaffrey knocked for several sec- 


onds (Tr. C45-47). Both officers were in plain clothes 
(Tr. C46). McCaffrey had his badge in hand (Tr. C47). 
Harraty was standing almost in back of him (Tr. C47). 
After thirty to forty seconds a boy between six to twelve 
years old (Tr. C65, B10) partially opened the door (Tr. 
C47, B10-11). A red light was on inside the house, which 
had been visible as the officers approached (Tr. C47). No 
other lights had appeared to come on as a result of the 
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knocking (Tr. C48). McCaffrey spoke first, saying, “We 
are the police” (Tr. B12, C49). The boy then opened the 
door wider so that it was about a right angle to the en- 
trance (Tr. C48, B12). The officers could see into the 
room. McCaffrey asked the boy where appellant was (Tr. 
B12, C49) and he said, “Over there” (Tr. B12, C49), 
waving his hand toward a chair five to ten feet inside of 
@ very small room where appellant was sleeping (Tr. 
C49, C51, B13). From the th 
a knife sitting on t’s_chair 
ew inches from his hand (Tr. 
lant’s chair fa y toward the door; he was nodding 
in his sleep, generally facing the door (Tr. C53). McCaf- 
frey also saw one other child sleeping in the room (Tr. 
C52). Immediately after the boy waved toward ap- 
pellant, McCaffrey walked in from the threshold and 
picked up the knife (Tr. C54) and then woke appel- 
lant up and arrested him (Tr. B14, C54-55). McCaf- 
frey testified he did so in order to get the knife be- 
fore appellant woke up (Tr. C55). He did not open the 
door any farther than the boy had done to walk in (Tr. 
C48, C55). No one had told him not to enter (Tr. C55). 
Appellant appeared to have been drinking and was inco- 
herent (Tr. C69-70). He mumbled that he was Jack 
McCrae (Tr. B13). McCaffrey told him he was accused 
of having intercourse with a woman against her will and 
arrested him (Tr. B14). The aie did not advise him 
of his ee rights at int $ 

t ieee man came down 
from upstairs and inquired what was going on (Tr. B14). 
The officers told him they were making an arrest for 
sexual assault, whereupon the man left (Tr. B14, C56). 
The officers took appellant to the car where Gregory iden- 
tified him as Jack McCrae (Tr. B15, C72). They drove 
the few blocks to the hospital, arriving there within four 
or five minutes (Tr. C72) at about 2:40 a.m. or 2:55 a.m. 
(Tr. B17, C72). McCaffrey testified they returned to the 
hospital for two reasons: to determine whether Mrs. Al- 
len could identify appellant as her assailant or not and to 
bring Gregory back to his mother (Tr. B15, C72). At that 
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point they did not know whether she would be released 
from the hospital or admitted (Tr. B20, C77). Upon ar- 
rival McCaffrey went in to get Mrs. Allen. Appellant re- 
mained with Officer Harraty, a white male, in the back of 
the cruiser (Tr. C73). No one else was in the car (Tr. 
B20). Gregory was standing near the car (Tr. B17). Mc- 
Caffrey told Mrs. Allen on the way to the car that he want- 
ed her to look at someone the police had arrested who was 
in the car (Tr. B17-18, C74). He did not tell her that he 
had gone to his house to arrest him, that he had recovered 
a knife from his person, or that he thought this person. 
might be the assailant (Tr. B18, C74). Appellant was 
not handcuffed (Tr. C73). Mrs. Allen, a Negro, looked 
into the back seat through the back window (Tr. C76). 
McCaffrey asked whether she recognized the person (Tr. 
C76). Without hesitation she said that that was the guy 
who did it (Tr. B19, C76). The officers immediately ad- 
vised appellant of his Constitutional rights by reading a 


standard police form, P.D. 47, the first time they had so 


advised him (Tr. C77, C79, B21). ~~~ 
Stree testimony was given by Otis McRae, Mrs. Al- 
len, Officer Pratt, Detective McCaffrey, and Detective De- 
Milt. FBI Agent Allison Semms, a chemist, testified that: 
human blood had been found on the knife; blood and 
spermatozoa had been found on certain articles of appel- 
lant’s clothing; and certain articles of Mrs. Allen’s cloth- 
ing had blood on them (Tr. 242-248). 

FBI Agent Nelson K. Jennett, an expert on hair and 
fiber, testified that comparison analysis of fibers showed 
that: many fibers found on appellant’s clothing were iden- 
tical to those of which Mrs. Allen’s clothing were made; 
many fibers found on Mrs. Allen’s clothing were identical 
to those of which appellant’s clothing were made; and 
fibers found on appellant’s clothing were identical to 
those of which the fabric on the couch where the rape oc- 
curred was made (Tr. 293-304). 

Dr. Edward Hurwitz of D.C. General Hospital testified 
that he took two vaginal smears from Mrs. Allen and 
placed them on slides bearing Mrs. Allen’s name (Tr. 
812-313). He testified that he did so in accordance with 
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the normal practice used in this type of routine vaginal 
examination by the hospital (Tr. 319-2/14). Pathologist 
Dr. Sophie Perry of the hospital testified that: she se- 
cured that slide from the hospital’s laboratory where it 
had been kept as part of laboratory records (Tr. 328-2/13, 
334-2/14) along with a hospital report dated March 10, 
1967 which was kept in the normal course of hospital busi- 
ness (Tr. 334-2/14, 349-350) recording the results of an 
analysis made at that time of two slides done to confirm 
or deny the presence of spermatozoa; the pathologist who 
made the original analysis was no longer with the hospital 
(Tr. 349-350) ; Dr. Perry had examined one of the slides 
just before coming to testify and found the slide had 
spermatozoa on it (Tr. 350); this indicated that Mrs. 
Allen had had intercourse within twenty-four hours prior 
to the taking of the smear (Tr. 351-352). The slide 
with spermatozoa and the original report were intro- 
duced into evidence (Tr. 349, 362, 365) under the Fed- 
eral Shop Book Rule over objection (Tr. 314-2/14, 317- 
2/14, 364) that the doctor who made the slide was not 
present to identify a peculiar marking he may have made 
on it and the doctor who made the analysis upon which 
the report was based was not present. 

Mrs. Allen identified appellant in court as her assail- 
ant (Tr. 54). On cross-examination of Detective Mc- 
Caffery appellant’s counsel introduced testimony for the 
first-time-of Mrs..Allen’s out of court identification (Tr. 
169) and explored the surrounding circumstances (Tr. 
169-170, 191-193). 

Appellant. moved for a directed verdict..on- the first 
count for rape at the end-of the Government’s-case- (Tr. 
366) which was denied. Thereupon the defense rested 
(Tr. 381). Appellant’s renewed motion at the conclusion 
of jury instructions was denied (Tr. 455). 

The jury retired to consider its verdict on the afternoon 
of February 15, 1968. It was excused from further de- 
liberations at 5:00 p.m., resumed on Friday, February 
16, 1968, was unable to reach a verdict, and was excused 
until the following Monday, when it was still unable to 
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reach a verdict. Over appellant’s objection the judge 


gave the “Allen” charge (Tr. 471-472). The jury shortly 
returned a verdict of guilty on both counts. 


SUMMARY OF ARGUMENT 


I 


Judge Jones’ pre-trial ruling suppressing knife and 
clothing was not binding on the trial judge. The trial 
judge, being requested to suppress evidence of the hos- 
pital confrontation as occurring during a period of unlaw- 
ful detention, being unable to determine from the record 
whether Judge Jones had concluded that appellant’s ar- 
rest was invalid or what his reasoning had been, and being 
proffered new testimony on the arrest as well as on the 
identification, exercised her sound discretion properly in 
deciding to hear testimony on the arrest and thereafter 
ruling that the physical evidence was admissible. Judge 
Jones’ ruling not being a final judgment, the Govern- 
ment was not collaterally estopped from/afising the issues 
involved again at trial. 


The officers in the circumstances of this case complied 
substantially with Section 3109. In avoiding unan- 
nounced intrusion into appellant’s dwelling they served the 


statute’s basic purpose fully. Shelr entry was permissive 
The exigent circumstances of a é seen by the officer 
rom the threshold at the hand of a man who there was 
geod reson fo Sink _wo eesey ean 
ure to comply with the statute. This } Ca 
b on increased peril to the officers if they announced 


their mission more fully. 
Ii 
Time spent in promptly confronting appellant and the 
complaining witness after arrest did not constitute unnec- 
essary delay in presentment under Rule 5 Fed. R. Crim. 


P., nor did the failure to present him until the next sched- 
uled court session on the following morning. 
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IV 


The hospital identification of appellant by the com- 
plaining witness comported with due process as being 
proximate to the scene and time of the offense and of the 
search for the suspect under Wise. The record shows no 
unnecessary suggestivity. Circumstances show that chance 
of error in identification was extremely low, including 
FBI fiber comparison tests placing appellant at the crime 
scene. 


V 


Introduction of the complaining witness’ in-court identi- 
fication of appellant did not depend on a valid pre-trial 
line-up. The trial judge thus did not err in denying ap- 
pellant’s request for a pre-trial in-court line-up. 


VI 


Specific corroboration of penetration is not required to 
sustain conviction for rape. It was nevertheless available 
in evidence that spermatozoa was found in the complain- 
ing witness’ vagina within twenty-four hours after the 
attack. The nine year sentence, being for both offenses, 
constituted a concurrent sentence. Any error in conviction 
for one offense was harmless, since appellant would have 
to serve the full sentence for the other. 


Vit 


The slides made from the complaining witness’ vaginal 
smears, one of which examination showed to contain 
spermatozoa, were properly admitted under the Federal 
Shop Book Rule. 


Vit 


There being a total lack of evidence that appellant as- 
saulted the complaining witness with intent to rape but 
failed or declined to achieve penetration, the trial judge 
properly refused to give a jury instruction on assault 
with intent to rape. 


12 
1 d.¢ 


The Supreme Court and other authorities having upheld 
the “Allen charge”, it was not improper for the trial 
judge to give it here. 


x 


The complaining witness’ hospital statement to Officer 
Pratt that she had been cut and raped by a friend of her 
son was properly admitted as a spontaneous utterance 
under the res gestae exception to the hearsay rule. Her 
testimony of her hospital statement to her son to the 
same effect was not hearsay and was properly admitted. 


xI 


Appellant made no effort to subpoena the complaining 
witness’ son, but relied upon the Government to call him 
as a witness. When appellant’s counsel learned that the 
son was in California and not likely to appear, he made 
no effort to get the Court’s help in securing his testi- 
mony. The son was not present at the crime and could 
not elucidate the transaction. The judge properly denied 
appellant’s request for a missing witness instruction. 


ARGUMENT 


I. The trial judge did not err in taking pre-trial testi- 
mony on appellant’s arrest and in ruling it valid and 
physical evidence admissible despite Judge Jones’ 
earlier suppression of the evidence. 


(Tr. C24-26, C29-30, C33-34, C37-39, C130) 


Before trial Judge Jones had ordered suppressed the 
knife taken from appellant at arrest and clothing taken 
from him thereafter. Appellant contends that: (1) the 
trial judge erred in hearing testimony immediately before 
trial on the circumstances of the arrest and in ruling 
that the physical evidence would not be suppressed, (2) 
Judge Jones’ pre-trial ruling on the legality of the seiz- 
ures had become the law of the case, binding on the trial 
judge and barring the Government from renewing the 
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contentions ruled upon before trial, and (3) the Govern- 
ment was collaterally estopped from seeking a ruling from 
the trial judge that entry and arrest were valid and the 
physical evidence admissible. Appellant’s contentions are 
not well founded. 

A pre-trial ruling on a motion to suppress does not 
bind the trial judge in all circumstances; if matters ap- 
pearing before the trial judge cast reasonable doubt on 
the pre-trial ruling, it becomes the duty of the trial 
judge to consider de novo the issue of suppression and, if 
necessary, to hold a hearing out of the presence of the 
jury. Rouse v. United States, 123 U.S. App. D.C. 348, 
359 F.2d 1014 (1966); United States v. Koenig, (5th 
Cir. 1961) 290 F.2d 166, affd sub nom, DiBella v. 
United States, 369 U.S. 121 (1962). Once a judge has 
disposed of a point concerning admission of evidence, liti- 
gants must proceed to try the case accordingly; however, 
the trial court may reverse itself on a point during trial. 
Waldron v. United States, 95 U.S. App. D.C. 66, 219 F. 
2d 37 (1955). The rule is no different whether the pre- 
trial motion to suppress and the trial are before the same 
or different judges. See United States v. Jackson, (D.C. 
D.C. 1957) 149 F. Supp. 937, rev’d on other grounds, 102 
U.S. App. D.C. 109, 250 F.2d 772 (1957); Gatewood v. 
United States, 93 U.S. App. D.C. 226, 230-231, 209 F.2d 
789, 793 (1953).° 


5 The federal circuits are in disagreement as to whether a ruling 
on a pre-trial motion to suppress is binding on the trial court. 
See United States v. Koenig, (5th Cir. 1961) 290 F.2d 166, n.10. 


¢ Steele v..United States, No. 1, 267 U.S. 498 (1925) and Steele 
v. United States, No. 2, 267. US.505. (1925), are--not-apposite. 


since the refusal to vacate the warrant in Steele No. 1 was a final 
decree and he had not assigned this ground in his separate appeal 
from the refusal to vacate. The pre-trial ruling in the instant case, 
in contrast, was not a final ruling from which appeal could be taken. 
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Here Judge Matthews was unable to determine from 
the record of the pre-trial hearing whether Judge Jones 
had concluded that the arrest was legal or not or what had 
been his reasoning for his rulings (Tr. C33-34, C38-39) ; 
the argument of counsel was not included in the transcript 
available to the trial judge (Tr. C34). Whether the ar- 
rest was legal was a question central to her responsibility 
for the trial. Appellant had moved Judge Matthews to 
suppress evidence of the hospital confrontation which oc- 
curred about five minutes after the arrest (Tr. C24) as 
(a) violative of due process under Stovall v. Denno, 388 
U.S. 293 (1967) and (b) occurring during a period of 
illegal detention stemming from claimed Mallory failure 
to present promptly under Rule 5(a) Fed. R. Crim. P. 
Appellant had also moved the trial judge for pre-trial 
voir dire examination of Mrs. Allen on her ability to iden- 
tify appellant as her assailant and for a pre-trial, in-court 
line-up out of the jury’s presence to determine whether 
she could identify him (Tr. C24-25). The judge decided 
in the exercise of her sound discretion that her responsi- 
bility for the trial required her in order to rule on these 
matters properly to hear testimony on the circumstances 
of both the arrest and the hospital confrontation (Tr. 
C37-39). She did so only after vainly exploring possibili- 
ties of sending the case back to Judge Jones for trial. The 
Government’s reliance on Wise v. United States, 127 U.S. 
App. D.C. 279, 383 F.2d 206 (1966), cert. denied, 390 
U.S. 964 (1968), to uphold the identification required her 
to take testimony on the circumstances of the arrest in 
any case. Furthermore, the Government proffered a new 
witness on the circumstances surrounding thé arrest and 
identification, Officer Robert Pratt Te C29-30). For 
these reasons Judge Matthews’ decision to hear testimony 
and her subsequent rulings that the pre-trial identifica- 
tion and the entry into appellant’s apartment to arrest 
him were both valid (Tr. C1380) were proper as within 
the sound discretion of the responsible trial judge. United 
States v. Koenig, supra; Dibella v. United States, supra; 
Rouse v. United States, supra. 
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Appellant’s contention that the Government was col- 
laterally estopped from relitigating the issue of the sup- 
pression of the physical evidence is equally unfounded. To 
invoke the doctrine of collateral estoppel a party must 
show that an important issue of fact has been previously 
litigated by the same parties and resolved by final judg- 
ment. Moore v. United States, 120 U.S. App. D.C. 173, 
344 F.2d 558 (1965). A ruling on a pre-trial motion to 
suppress does not bind the trial judge in all circumstances 
and is not res judicata on the question of the admissibility 
of such evidence. Rouse, supra; United States v. Physic, 
(2d Cir. 1949) 175 F.2d 338. The Government did not 
have at time of trial the right to appeal from Judge 
Jones’ order granting appellant’s motion to suppress.” 
There was no final judgment to collaterally estop the Gov- 
ernment from raising the issue again before or at trial. 

Nor is Laughlin v. United States, 120 U.S. App. D.C. 
93, 344 F.2d 187 (1965) to the contrary. There a dis- 
missal of an indictment in a separate prior criminal ac- 
tion, from which the Government had had the right of 
appeal, acted to bar relitigation. This contrasts with the 
lack of any such final judgment in the instant case. 

On October 12, 1967 appellant moved to inspect and 
copy results of scientific and laboratory tests performed 
on clothing and other physical evidence seized from appel- 
lant. Although the Government consented to this, appel- 
lant did not inspect. He claims he relied on Judge Jones’ 
rulings, saw no reason to inspect and copy test results, 
was surprised by the rulings of the trial judge admitting 
the clothing and knife, and had no chance to inspect and 
possibly rebut the evidence of FBI fiber comparison tests 
which placed appellant at the crime scene.* 

Since Judge Jones’ rulings were not binding on the 
trial judge in all circumstances, Rouse v. United States, 
supra; Waldron v. United States, supra; DiBella v. United 
States, supra, appellant’s counsel cannot properly claim 


7 Appellant’s Brief, p. 12. 
8 Appellant’s Brief, pp. 11-12. 
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that he was prejudiced by his failure to inspect what he 
concedes was fully available to him. That appellant’s able 
and experienced counsel failed to do so cannot transform 
into res judicata what the case law makes clear is a non- 
binding pre-trial ruling. Nor does the record reveal any 
attempt by counsel to inspect and copy these test results 
after the trial judge had ruled the evidence admissible. 
Appellant’s contention is not substantial. It should be re- 
jected. 


II. The entry into appellant’s apartment and his arrest 
were valid. 


A. The officers knocked and waited until the door was 
partially opened by a boy about 11. They identified them- 
selves as police and displayed a badge. They asked for 
appellant by name. The boy responded by opening the 
door wider and pointing appellant out. From the thresh- 
hold the officers could see appellant in plain view with a 
knife at hand. 

B. Appellant contends on these facts that the ensuing 
entry and arrest were illegal, since the officer did not an- 
nounce that his purpose was to arrest the sleeping appel- 
lant. Appellee’s position is that: (1) the officers were in 
substantially full compliance with the statute, (2) the 
entry was permissive, and (3) any failure to give full 
compliance was excused by exigent circumstances showing 
a need to protect the officers’ safety. 

C. The officers’ announcement of their identity and 
purpose to find appellant fully served the statute’s pur- 
pose. The Supreme Court recently stated that purpose 
as proscription of unannounced intrusion into a dwelling. 
Sabbath v. United States, —— U.S. ——, 36 L.W. 4502, 
4508 (June 3, 1968). This Court had earlier described 
the purpose as to allow the occupant to open the door to 
admit officers who are legally authorized to enter so that 
they may execute their duties with the least possible in- 
convenience to the occupant. Masiello v. United States, 
115 U.S. App. D.C. 57, 58, 317 F.2d 121, 122 (1968). 
There was no unannounced intrusion here. The officers’ 
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announcement allowed the occupant to open the door to 
admit them. Appellee submits that police action which 
serves the statute’s purpose so fully constitutes substan- 
tially full compliance. 

The ensuing entry was a permissive one. There was 
no forceful breaking down of the door, no forcing open 
of a chain lock on a partially opened door, no opening of 
a locked door by use of a surreptitiously obtained pass- 
key, and no opening of a closed but unlocked door, either 
surreptitious or otherwise. Nor was there a refusal of 
admittance. The officers’ announcement rather led to an 
opening of the door by the occupant which was “a per- 
missive one, and not merely one which does not result in 
a breaking of parts of the house.” Keiningham v. United 
States, 109 U.S. App. D.C. 272, 276, 287 F.2d 126, 130 
(1961). 

However, the entry would have been justified by exigent 
circumstances, even if the officers had entered without 
permission and even if they had not announced their 
identity and purpose. Where, as here, the officers have 
good reason to believe that announcement of authority 
and purpose prior to entry would increase the peril to 
them or others within, Sabbath v. United States, supra, 
has made it clear that lack of compliance may be ex- 
cused.” There officers with reason to believe that occu- 


®See United States v. Silverman, (D.C.D.C. 1958) 166 F. Supp. 
838, aff'd, 275 F.2d 173 (D.C. Cir. 1960), rev’d on other grounds, 
365 U.S. 505 (1961) and United States v. Bowman, (D.C.D.C. 1956) 
187 F. Supp. $85, each of which involved an unannounced non- 
violent entry through an unlocked door. Both decisions interpreted 
Section $109 to apply only to forceful breaking and upheld the un- 
announced entries. In neither case did the officers speak to an 
occupant as police officers before entering, as was done in the 
instant case. 


10 The Supreme Court in Miller v. United States, 857 U.S. 301 
(1958) expressly reserved the question of exceptions, stating at 
808: “The requirement [of announcement of identity and purpose] 
still obtains. It is reflected in 18 U.S.C. $3109. . . . There are some 
state decisions holding that justification for non-compliance exists 
in exigent circumstances, as for example, when the officers may in 
good faith believe that they or someone within are in peril of bodily 
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pants of a dwelling possessed narcotics opened an un- 
locked door without any announcement and entered with 
guns drawn after knocking and receiving no response. 
The Court considered whether the lack of announcement 
of identity and purpose was excused where such announce- 
ment might have endangered the officers, citing without 
disapproval Gilbert v. United States, (9th Cir. 1966) 
366 F.2d 923, 931 which expressly recognized the validity 
of this exception. The Court found that the Sabbath 
record revealed no basis for excusing the lack of compli- 
ance, since the officers had no basis for assuming the in- 
tended arrestee was armed. Here, in strong contrast, the 
officer himself saw the knife at appellant’s hand and had 
good reason to think he might use it. Appellee submits 
this constitutes that basis for excusing failure to announce 
authority and purpose which Sabbath recognized as suffi- 
cient. 

No case in the Supreme Court or this jurisdiction has 
ever held there was not such an exception to the require- 
ment of Section 3109. None of the cases dealing with the 
possible exceptions have presented as strong a case exemp- 
lifying the exception based on peril to the officers from an 


harm. . . . Whether the unqualified requirements of the rule admit 
of an exception justifying non-compliance in exigent circumstances 
is not a question we are called upon to decide in this case. The 
Government makes no claim here of the existence of circumstances 
excusing compliance.” In Wong Sun, $371 U.S. 471 (19638), the 
Supreme Court referred to the possible exceptions stated in Miller 
but found they did not exist in Wong Sun, noting the Government 
there, as in Miller, claimed no extraordinary circumstances which 
excused the officer’s failure to state his mission before he broke in. 
Ker v. California, 8374 U.S. 28 (1968) reviewed the common law 
rules as codified in California Penal Code, Sec. 844, substantially 
similar to 18 U.S.C. $109, noting that announcement was not re- 
quired under a judicially fashioned exception to California’s statute 
stemming from common law if the officers’ peri] would have been 
increased by prior announcement. In Sabbath v. United States, 
supra, the Supreme Court stated at footnote 8: “Exceptions to any 
possible constitutional rule relating to announcement and entry 
have been recognized, see Ker v. California at 47 (opinion of 
Brennan J.), and there is little reason why those limited exceptions 
might not also apply to Section 3109, since they existed at common 
law, of which the statute is a codification.” 
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armed and dangerous intended arrestee as that here. See 
Accarino v. United States, 85 U.S. App. D.C. 394, 179 
F.2d 456 (1949) ; Keiningham v. United States, 109 U.S. 
App. D.C. 272, 276, 287 F.2d 126, 130 (1961); Hair v. 
United States, 110 U.S. App. D.C. 158, 289 F.2d 894 
(1961) ; Wayne v. United States, 115 U.S. App. D.C. 234, 
318 F.2d 205 (1963); Reid v. United States, 210 A.2d 
867 (D.C.A. 1964); Smith v. United States, (5th Cir. 
1966) 357 F.2d 486; United States v. Hassell, (6th Cir. 
1964) 336 F.2d 684, cert. denied, 380 U.S. 965 (1965) > 

For these reasons appellant’s arrest was valid and the 
physical evidence properly admitted. 


Ill. Appellant was presented to a committing magistrate 
without unnecessary delay. 


(Tr. B10, 15, 17, 21, 27, 28, 31, 21; Tr. C72, 77, 
79, 81; Tr. 171) 

Appellant was arrested at about 2:40 a.m. (Tr. B10). 
He was presented to a committing magistrate at 10:00 
a.m. after Court opened on the same morning (Tr. 171). 
Shortly after arrest he was identified by the complaining 
witness at the hospital. Samples of his head and pubic 
hair and his clothing were obtained between arrest and 
presentment. Appellant contends that there was unneces- 
sary delay in presenting him and that his clothing and 
evidence of the identification should have been suppressed 
for that reason. His contention is not well founded.” 


11In Berigan v. State, 286 A.2d 7483 (1968), the Maryland Court 
of Special Appeals gives a recent summary of District of Columbia 
law regarding exigent circumstance exceptions to Section 3109. 


12 Appellant also claims broadly that his Constitutional rights 
were violated because of the lack of counsel at the hospital confron- 
tation (Appellant’s Brief, pp. 16-17). This claim also is unfounded. 
The confrontation occurred three months before the Supreme 
Court’s June 12, 1967 decision establishing the Sixth Amendment 
right of a suspect to counsel at a pre-trial confrontation with wit- 
nesses. United States v. Wade, $388 U.S. 218 (1967). This right is 
prospective only, governing identification confrontations conducted 
after June 12, 1967. Stovall v. Denno, 388 U.S. 298 (1967). Accord- 
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After the arrest at about 2:40 a.m. the officers drove 
appellant a few blocks to the hospital, arriving there with- 
in four or five minutes sometime between 2:40 and 2:55 
a.m. (Tr. B17, C72). Detective McCaffrey testified they 
returned to the hospital for two reasons, to determine 
whether the complaining witness could identify appellant 
and to return her son (Tr. B15, C72). Shortly there- 
after the complaining witness identified appellant. The 
officers immediately advised him of his Constitutional 
rights (Tr. C77, C79, B21). Then they drove him to the 
precinct and booked him, arriving there within about five 
minutes (Tr. C81) at about 2:50 am. (Tr. 171). At 
5:05 a.m. Detective DeMilt saw appellant in the Detec- 
tive’s office, identified himself, apprised him of the charge, 
and apprised him again of his rights (Tr. B27). Appel- 
lant denied knowing the complaining witness or ever hav- 
ing been in her house (Tr. B28). DeMilt took his cloth- 
ing and samples of his head and pubic hair.** Appellant 


ingly, this case presents no need to consider whether Wade estab- 
lishes a Sixth Amendment right to counsel even at a time and place 
proximate to the offense and chase. See Wise, supra. 


13 The instant case exemplifies the situation where skillful, hard 
pressed investigation can produce additional evidence, as reflected 
in Justice Frankfurter’s statement in Watts v. Indiana, 388 U.S. 49, 
54 (1949) (murder conviction reversed as violative of due process 
since based on forced confession) that: 


Ours is the accusatorial system as opposed to the inquisitorial 
system. . . [S]Jociety carries the burden of proving its charge 
against the accused not out of his own month . . . but by evi- 
dence independently secured through skillful investigation. 


The contrasting situation where skillful, hard pressed investigation 
cannot develop further evidence except by talking to suspects is re- 
flected in Justice Frankfurter’s statement in Culombe v. Connecti- 
cut, 367 U.S. 568, 571 (1961) (murder conviction reversed as 
violative of due process since based on forced confession) that: 


Despite modern advances in the technology of crime detection, 
offenses frequently occur about which things cannot be made 
to speak. And where there cannot be found innocent human 
witnesses to such offenses, nothing remains—if police investiga- 
tion is not to be balked before it has fairly begun—but to seek 
out possibly guilty witnesses and ask them questions. . . such 
questioning is often indispensable to crime detection. 


Cf. Miranda Vv. Arizona, 384 U.S. 436 (1966). 


21 


was taken to Court for presentment to a judge at 10:00 
am. (Tr. 171). DeMilt testified that appellant was not 
taken before a magistrate earlier because there was none 
available until Court opened at 10:00 a.m. (Tr. B31-32). 

Even had Court been in session at the time of arrest, 
it is clear under Wise v. United States, supra, that the 
time spent in speedily confronting the complaining wit- 
ness and appellant did not constitute unnecessary delay. 
Rule 5(a) does not prohibit delay for a reasonable time 
after arrest in order to provide identification of the sus- 
pect. To avoid fruitless controversy, Wise v. United 
States, supra declared forthrightly that procedure for 
prompt identification of a suspect apprehended immedi- 
ately after the offense is sound as a general procedure 
and presents no problems for exploration under Rule 5(a). 
Here the time spent in accomplishing identification was 
approximately fifteen minutes—well within the Wise lan- 
guage and rationale. Appellant’s attempt to explore non- 
existent problems should be rejected. 

Appellant’s bare assertion that the police should have 
taken him to a committing magistrate at about 2:40 a.m. 
is unsupported by any showing how this could be done 
before a Court which was not in session or magistrates 
who were not present. It is undisputed that Court was 
not in session until 10:00 a.m. Research has revealed no 
case in this jurisdiction holding that a conviction would 
be reversed for failure to summon committing magistrates 
from their beds for an early morning presentment prior 
to the opening of the next regularly scheduled court or 
commissioner’s sitting.** 


24 Much dictum pointing in both directions can be found. See 
Akowsky vV. United States, 81 U.S. App. D.C. $58, 158 F.2d 649 
(1946) (“both by law and practice . . . application for hearing 
might have been made to. . . committing magistrates at any hour”) ; 
Porter v. United States, 108 U.S. App. D.C. $85, 258 F.2d 685 
(1958), cert. dented, 360 U.S. 906 (1959) (“Surely a man arrested 
at eleven o’clock for assault need not be taken before a magistrate 
until the next morning”, Reed, J.) ; Lockley v. United States, 106 
US. App. D.C. 168, 270 F.2d 915 (1959) (“. . . there is no require- 
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The basic purpose of Rule 5(a) is “to avoid all the evil 
implications of secret interrogations of persons accused of 
crime”. Mallory v. United States, 354 U.S. 449, 453 
(1957). The record shows that that purpose was not dis- 
served by police action here. There is a total lack of basis 
for surmise that the delay was contrived to allow oppor- 
tunity for secret interrogation. The police cannot be 
faulted for working within a Court schedule which they 
do not control. The period of detention was legal. The 
clothing obtained during that period was validly obtained 
and properly introduced into evidence.” 


ment that a committing magistrate be available at all hours”) ; 
Jones V. United States, 113 U.S. App. D.C. 256, 307 F.2d 397 (1962) 
(“[N]ot only a magistrate, but an Assistant United States At- 
torney, are . . . available to the police twenty-four hours a day.”) ; 
Coleman v. United States, 114 U.S. App. D.C. 185, 3138 F.2d 576 
(1962) (“[i]f because of some extraordinary circumstances no 
magistrate were available, it would not follow that questioning 
could continued”); Turberville v. United States, 112 U.S. App. 
D.C. 400, 303 F.2d 411 (1962) cert. denied, $370 U.S. 946 (1962) 
(“We think that unnecessary delay within the meaning of Rule 
5(a) and the Mallory case has not occurred when a defendant is 
arrested, brought to police headquarters around midnight, begins 
to make a statement within thirty minutes thereafter, and is then 
taken before a magistrate at 10 a.m. the same morning.” ; Mitchell 
v. United States, 114 U.S. App. D.C. 358, 316 F.2d 354 (1963) 
(“We must reject any suggestion that a suspect arrested at noon 
on Saturday may be questioned in secret by the police for 46 
hours without a preliminary hearing”). See United States v. 
Mihalopoulos, (D.C.D.C. 1964) 228 F.Supp. 994. 


25 Since there was no unnecessary delay in presentment, this case 
does not present the necessity for dealing with the relationship 
of the Mallory exclusionary rule to non-testimonial evidence like 
evidence of the hospital identification. Cf. Adams v. United 
States, —— U.S. App. D.C. ——, 399 F.2d 574 (No. 20,547, 
decided June 21, 1968); Bynum v. United States, 104 U.S. App. 
D.C. 368, 262 F.2d 465 (1958) ; United States v. Klapholz, (2d Cir. 
1956) 230 F.2d 494, cert. denied, 8351 U.S. 924 (1956); and Wise, 
supra. 
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IV. The hospital identification of appellant by Mrs. Allen 
comported with due process. 


(Tr. B17-18, C74) 


Appellant contends that the hospital confrontation of 
appellant and complaining witness proximate to the time 
and place of arrest deprived him of due process and that 
the judge erred in not suppressing all testimony thereof. 
His contention is not well founded. 

Stovall v. Denno, 388 U.S. 293 (1967) held that al- 
though presentation of only one suspect in custody to a 
witness does raise problems of suggestivity, such a view- 
ing is not ipso facto violative of due process. Rather, the 
defendant may be afforded an opportunity to show that 
the particular confrontation “was so unnecessarily sug- 
gestive and conducive to irreparable mistaken identifica- 
tion that he was denied due process.” 388 U.S. at 301- 
302. In deciding this question, the totality of the circum- 
stances should be examined. 

The circumstances of the confrontation here fall within 
the language and rationale of Wise v. United States, 
supra. Here was a confrontation proximate to the scene 
and time of the offense as well as the apprehension, where 
the observers and actors were limited to those that were 
in fact present at the scene and time of the offense and 
of the single, continuous pursuit action taken to identify, 
locate, and apprehend the suspect. Here were circum- 
stances of fresh identification, elements that if anything 
promote fairness, by assuring reliability, and are not in- 
herently a denial of fairness. Wise, supra. See Wright 
v. United States, D.C. Cir. No. 20,153, January 31, 1968 
(dissenting opinion). Had Mrs. Allen been unable to 
identify appellant as her assailant, the police would have 
had to renew the search for the real assailant. Obtaining 
speedy confirmation or denial that the victim can iden- 
tify the suspect aids in effective deployment of limited 
police resources. Simmons v. United States, 390 U.S. 377 
(1968), recognized the value of this factor. Parallel to 
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this legitimate police interest ** is that of innocent sus- 
pects in demonstrating innocence early on through speedy 
confrontation, recognized by this Court in Payne v. United 
States, 111 U.S. App. D.C. 94, 294 F.2d 723 (1961), cert. 
denied, 368 U.S. 883 (1961). 

The possibility that Mrs. Allen’s hospital identification 
was mistaken is shown by surrounding circumstances to 
be very slim. This is not a case where the assailant wore 
a mask and identification was based only on hearing the 
voice, the victim being prevented by police from seeing 
the suspect.*7 Here Mrs. Allen had about one hour to ob- 
serve her assailant, saw his face, heard him speak, and 
testified that she had seen him in her house previously 
as a friend of her son. She gave a description to police 
about two hours after the assailant left, presumably fix- 
ing her crystallized recollection in mind. She repeated 
her description to her son upon his arival at the hospital.* 
Her identification at hospital curbside and at trial was 
positive and unwavering. The value of such firmness is 
recognized in Simmons, supra, and Crume v. Beto (5th 
Cir. 1967) 383 F.2d 36. FBI laboratory comparison tests 
showed that fibers found on appellant’s clothing were iden- 
tical to those of which Mrs. Allen’s clothing were made. 
Detective McCaffrey who brought Mrs. Allen to the car 


26In balancing the Fourth Amendment protected right to privacy 
against the Government’s interest in solving crime, the Supreme 
Court said in Warden v. Hayden, 387 U.S. 294, 8306 (1967): “The 
premise in Gouled [Gouled v. United States, 255 U.S. 298 (1921) ] 
that Government may not seize evidence simply for the purpose of 
proving crime has likewise been discredited. The requirement that 
the Government assert in addition some property interest in ma- 
terial it seizes has long been a fiction, obscuring the reality that 
Government has an interest in solving crime.” 


27 See Palmer v. Peyton (4th Cir. 1966), 859 F.2d 199. 


28 Detective DeMilt testified she described the assailant to him 
before the confrontation inter alia as about six feet and 170 
pounds. Appellant is five foot seven and 140 pounds. However, 
this discrepancy did not prevent the total verbal description she 
gave Gregory from being sufficiently accurate to alert him speedily 
to the possibility that it was appellant. 
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to view appellant told her only that he wanted her to 
look at someone the police had arrested who was in the 
car (Tr. B17-18, C74). He did not tell her he had recov- 
ered a knife from appellant at arrest or that he thought 
appellant might be the assailant (Tr. B18, C74). Nor 
was appellant handcuffed. The record shows no identifica- 
tion by Mrs. Allen of any other person as assailant and 
no failure by her to identify appellant on a prior occa- 
sion. The lapse of time between offense and confronta- 
tion was so short as to allow full advantage to be taken 
of memory still vivid. See United States v. Wade, 388 
U.S. 218, 241 (1967). These factors combine to exclude 
effectively the possibility that police suggestion resulted 
in a mistaken identification. 

Assuming arguendo there was substantial suggestivity 
in this confrontation, appellee’s position is that that sug- 
gestivity did not render the identification violative of due 
process since there has been no showing despite ample 
opportunity that the procedures followed were not the 
fairest feasible under the circumstances. Wright v. United 
States, D.C. Cir. No. 20,153, decided January 31, 1968 
(dissenting opinion). Appellant’s bare assertion that there 
was no reason why appellant could not have been placed 
in a line-up and then viewed by Mrs. Allen simply does 
not constitute such a showing, nor does his suggestion 
that Mrs. Allen—three and one half hours after an hour 
long, blood spattered, knife point rape—should have gone 
to the precinct to view the suspect, since she had been 
physically able to walk from the hospital to the car parked 
at the curb. The record rather shows that the procedures 
followed by the police in using available materials in 
straightforward fashion without extensive pre-planning 
were the fairest feasible in the situation. 

The hospital identification comported with both due 
process and effective law enforcement. Testimony thereof 
was properly admitted. 
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V. The trial judge did not err in declining to grant 
appellant’s motion for a pre-trial in-court line-up. 


(Tr. C18-19, 24-25, 130-133) 


Immediately prior to trial appellant moved for a hear- 
ing on his motion to suppress testimony of Mrs. Allen’s 
hospital identification of appellant and for a pre-trial, in- 
court line-up to determine whether Mrs. Allen could iden- 
tify appellant as a pre-requisite to an in-court identifica- 
tion at trial (Tr. C18-19, C24-25). After a hearing on 
the circumstances of the arrest and the hospital identifi- 
cation, appellant renewed his request for such a line-up, 
which the judge denied (Tr. C130-133). Appellant con- 
tends denial was error. His contention is unfounded. 

In his apparent assumption that in-court identifications 
at trial are inadmissible unless based on pre-trial line-ups, 
appellant misreads the rationale of the cases of United 
States v. Wade, 388 U.S. 218 (1967), Gilbert v. Cali- 
fornia, 388 U.S. 263 (1967), and Stovall v. Denno, 388 
U.S. 293 (1967). In-court identifications at trial are nor- 
mally admissible unless based on an invalid confronta- 
tion; their admissiblity does not depend upon a valid 
pre-trial line-up. United States v. Wade, 388 U.S. 218, 
253 (1967) (opinion of White, J., dissenting). The pre- 
mises for the Wade ban on admission of in-court trial 
identifications stemming from invalid confrontations were 
fear of improper police suggestion contributing to erro- 
neous identifications and the effect of the confrontation 
to crystallize the witness’ identification for future refer- 
ence. United States v. Wade, 388 U.S. 218, 240, 251. 
Erroneous crystallizations will not be rectified by later 
line-ups, no matter how fully they meet Stovall standards. 
Where a pre-trial out of court identification is challenged, 
the question is whether an in-court identification at trial 
resulted from an original crystallization which was 
prompted by confrontation procedures violative of due 
process, not whether later efforts were made to rectify 
such a flawed crystallization. Any showing of takeable 
but untaken measures to reduce the suggestivity level must 
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thus pertain to the original confrontation as it was held 
under the circumstances of the moment if it is to show 
that the fairest feasible procedures were not followed. 
Anything else is beside the point at which the Wade-Gil- 
bert-Stovall rationale focusses. 

Appellant cites no authorities for his contention. Being 
wholly unfounded in law, it should be rejected. 


VI. The trial court did not err in declining to direct a 
verdict of acquittal on the first count charging rape for 
lack of corroboration of penetration. 


(Tr. 28, 29, 33-34, 49, 114, 146-147) 


Appellant contends that to sustain a rape conviction 
there must be not only general corroboration of the com- 
plaining witness’ testimony but specific corroboration as 
well, assertedly absent here, that penetration was effected. 
His contention is without foundation both as to the need 
for specific corroboration and as to its absence here. 

The need for corroboration depends upon the danger of 
falsification. Thomas v. United States, —— U.S. App. 
D.C. ——, 387 F.2d 191 (1967). Here consent was not an 
issue. There was no evidence undermining the trust- 
worthiness of the complaining witness, as for example, 
that she was emotionally unstable, had any incentive to 
implicate the appellant falsely, or had been pressured in 
any way to report that penetration by force had taken 
place when in fact it had not. Her testimony that she 
screamed during the extended attack was corroborated by 
that of roomer Otis McRae that he heard screaming (Tr. 
28, 33-34). Her testimony that appellant cut her face 
when she screamed was amply corroborated. After the 
assailant left she reported immediately to the roomer that 
she had been raped (Tr. 29, 49, 114). She told the first 
police officer she met that she had been raped (Tr. 146- 
147). Blood and signs of disturbance were found at the 
scene she described. Many other aspects of her testimony 
were corroborated by independent evidence. 

Admittedly, there was no eye witness testimony other 
than her own to show that penetration had taken place, 
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but this is not required. The law requires corroboration 
of the complaining witness’ testimony as to corpus delicti 
(penetration by force) in the sense that “there must be 
circumstances in proof which tend to support the prosecu- 
trix’ story.” Ewing v. United States, 77 U.S. App. D.C. 
14, 17, 185 F.2d 633, 636 (1942), cert. denied, 318 U.S. 
776 (1943) ; Kidwell v. United States, 38 App. D.C. 566 
(1912) ; Walker v. United States, 96 U.S. App. D.C. 148, 
223 F.2d 618 (1955); Thomas v. United States, supra; 
Calhoun v. United States, D.C. Cir. No. 21,119 (August 
9, 1968). It does not require specific eye witness testi- 
mony to the fact of penetration or other specific corrobo- 
ration of penetration. Appellant has cited no cases having 
that effect. In Franklin v. United States, 117 U.S. App. 
D.C. 331, 330 F.2d 205 (1964) the court merely repeated 
the then most recent teaching of Walker v. United States, 
supra, that corroboration is required as to corpus delicti 
(penetration by force). The Walker court affirmed a 
forcible rape conviction where specific eye witness testi- 
mony additional to that of the complaining witness and 
medical examination results were both lacking. Walker 
found adequate corroboration of penetration by force in 
the general corroboration of many other aspects of her 
testimony,” thus exemplifying the Ewing statement that 
only circumstances in proof tending to support the prose- 
cutrix’ story are required to sustain conviction. 

Were specific corroboration of penetration required, 
however, it was amply available in: medical testimony 
showing that (1) a slide made from a vaginal smear 
taken from Mrs. Allen within twenty-four hours after 
the attack contained spermatozoa, and (2) this indicated 


29 The Walker Court found corroboration of penetration by force 
in: mud stains and twigs found on the complaining witness’ coat 
‘after the incident; her report to authorities made as soon as possi- 
ble; the fact that she had a timely medical examination (the results 
of which were not available at trial) ; the finding of her hat next 
day at the scene she had described; signs of disturbance at the 
scene, the fact that her testimony was unshaken by cross-examina- 
tion, and the absence of indication of improper motive for the 

Walker v. United States, 96 U.S. App. D.C. 148, 228 F.2d 
618 (1955). . 
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there had been penetration within the preceding twenty- 
four hour period (Tr. 312-313, 350-352). 

Furthermore, the sentence here was to nine years im- 
prisonment for the two offenses of which appellant was 
convicted without designation of any part of the nine 
years as being for either offense. This is in effect a con- 
current sentence. Appellant is thus to suffer no punish- 
ment for raping Mrs. Allen additional to that imposed 
for assaulting her with a deadly weapon. Any conceivable 
error is harmless, Hirabayashi v. United States, 320 U.S. 
81 (1943). 

Appellant’s baseless contention should be rejected. 


VII. The slides concerning which Dr. Perry testified were 
properly admitted under the Federal Shop Book Rule. 


(Tr. 312-314, 318-321, 327-328, 334, 349-350, 362) 


Dr. Perry, a D.C. General Hospital pathologist, testi- 
fied that she examined slides bearing vaginal smears and 
Mrs. Allen’s name (Tr. 350), that she had secured the 
slides from the hospital laboratory where they had been 
kept as part of laboratory records (Tr. 327-328-2/14, 
334-2/14), and that one of the slides showed the presence 
of spermatozoa (Tr. 350). A hospital report dated March 
10, 1967 recording the results of an examination of the 
slides for spermatozoa, made shortly after the smears 
were taken, was also admitted into evidence (Tr. 349- 
350, 362). | 

Appellant contends that Dr. Perry’s testimony as to her 
examination of the slides should have been stricken for 
failure to establish proper continuity of possession of the 
slides. His contention is not well founded. 

The slides*® were properly admitted under the Federal 
Shop Book Rule, 28 U.S.C. Section 1732. Wheeler v. 
United States, 93 U.S. App. D.C. 159, 211 F.2d 19 (1954), 
cert. denied, 347 U.S. 1019 (1954). Testimony showed 


20 Two slides were marked as Government’s Exhibit No. 15 (Tr. 
850). Examination showed one contained spermatozoa and one did 
not. Testimony referring to “the slide” referred to the one on 
which spermatozoa was found. 
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that: the slides were records and results of the taking of 
vaginal smears from Mrs. Allen shortly after the rape; 
they were made and kept in the regular course of busi- 
ness; and it was the hospital’s course of business to make 
them. 

The slides were identified (Tr. 314-2/14) and the man- 
ner in which they had been prepared was explained. Dr. 
Edward Hurwitz of the hospital staff testified that he 
took two vaginal smears from Mrs. Allen and placed them 
on slides bearing her name (Tr. 312-313-2/14, 318-2/14). 
He testified that the slides were entered into the labora- 
tory system by giving them to a nurse who was responsi- 
ble for handling such matters (Tr. 318-321-2/14). Dr. 
Perry testified that under the standard hospital proce- 
duce when such a smear is taken the patient’s name is 
engraved with a diamond pencil on the slides: the slides 
are then sent to the laboratory with a request for exami- 
nation (Tr. 328-2/14). Dr. Perry testified that she had 
secured the slides shortly before testifying from the labo- 
ratory where they had been kept as part of laboratory 
records (Tr. 327-328-2/14). 

All the requirements of the Federal Shop Book Rule 
having been met, the slides were properly admitted. Any 
failure to show continuity of possession is immaterial. 
Dr. Perry’s testimony as to the results of her examina- 
tion of the slides taken from laboratory records was prop- 
erly admitted. 


VIII. The trial judge did not err in declining to instruct the 
jury on assault with intent to rape. 


(Tr. 318-314, 318-324, 350-353, 376-379, 381) 


Dr. Edward Hurwitz testified that he took two vaginal 
smears from Mrs. Allen on two Q-tips on March 10, 1967, 
made two slides therewith, and sent the slides to the lab- 
oratory for examination for presence of spermatozoa (Tr. 
318-314-2/14, 318-321-2/14). He testified that his own 
examination of one of the smears showed no presence of 
sperm on that one (Tr. 321-323-2/14). Dr. Sophie Perry, 
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a qualified pathologist, testified that she got the two slides 
from laboratory records shortly before trial and that her 
examination showed the presence of spermatozoa on one 
of them (Tr. 350). Dr. Perry testified that the medical 
assumption thus was that there had been penetration by 
the male organ within the preceding twenty four hours 
(Tr. 350), although it being conceivable that sperma- 
tozoa can arrive in the vagina through means other than 
penetration (Tr. 351-353), she could not testify that pene- 
tration had been made based only on examination of the 
positive slide (Tr. 352-353). 

Appellant contends that the testimony of Drs. Hurwitz 
and Perry could have been considered as evidence of as- 
sault with intent to rape. His contention is not well 
founded. 

A defendant is entitled to instruction on a lesser in- 
cluded offense where there is affirmative evidence in the 
record to support a finding of guilt on that offense. Bel- 
ton v. United States, 127 U.S. App. D.C. 201, 382 F.2d 
150 (1967). And admittedly there may be some evidence 
of a lesser offense calling for a jury instruction in some 
cases even though this depends on an inference of a state 
of facts achieved by believing defendant as to part of his 
testimony and prosecution witnesses on other points in 
dispute. Broughman v. United States, 124 U.S. App. D.C. 
54, 361 F.2d 71 (1966)** But a lesser-included-offense 
charge need be given only where there is evidence to sup- 
port it, as the Supreme Court held in Sansone v. United 
States, 380 U.S. 348 (1965). Here there was an utter 
lack of testimony tending to show that appellant, having 
assaulted Mrs. Allen with intent to rape her, either failed 
or declined to achieve penetration during the hour and a 


21In Broughman, in Hunt v. United States, 115 U.S. App. D.C. 1, 
$16 F.2d 652 (1968) and in Young v. United States, 114 U.S. App. 
D.C. 42, 309 F.2d 662 (1962) evidence was found that would sup- 
port a conviction on a lesser offense. Each was reversed and re- 
manded for new trial with a charge on the lesser offense. In each 
case, unlike the instant case, the defense introduced affirmative 
testimony providing support for the theory of the lesser offense in- 
struction. 
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half while he held her at knife point. Such failure to 
achieve penetration could be made out only if the jury 
supplied facts not supported by the evidence. See Brooke 
v. United States, 128 U.S. App. D.C. 19, 385 F.2d 279 
(1967). 

The trial judge denied the requested instruction only 
after pointed review whether there was evidence to sup- 
port it or not (Tr. 376-379). Thereafter the defense 
rested without introducing any affirmative testimony of 
its own (Tr. 381). 

That positive evidence of spermatozoa in the vagina 
within twenty four hours provides only a high degree of 
probability that it got there by penetration rather than 
absolute certainty simply does not constitute affirmative 
evidence that appellant assaulted with attempt to rape 
but failed or declined to achieve penetration. Appellant’s 
contention that it does should be rejected. 


IX. The trial court did not err in giving the “Allen” charge. 
(Tr. 462) 


After the jury had been out several days its foreman 
reported it deadlocked on the rape count and requested 
further instructions (Tr. 462). The Court gave the so- 
called “Allen” charge. Appellant contends this was error 
for the reasons noted in the dissenting opinion in Jenkins 
v. United States, 117 U.S. App. D.C. 346, 380 F.2d 220 
(1964), these being generally that the charge is coercive. 
Appellant’s contention is not well founded. 

This Court upheld the “Allen” charge again in Ful- 
wood v. United States, 125 U.S. App. D.C. 188, 369 F.2d 
960 (1966), cert. denied, 387 U.S. 934 (1967). The Su- 
preme Court approved it again by implication in Kawa- 
kita v. United States, 190 F.2d 506 (1951), 348 U.S. 717 
(1952). All Courts of Appeals faced with the issue have 
affirmed the charge. See authorities cited in Fulwood v. 
United States, supra, n.8. 

Appellant’s contention should be rejected. 
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X. The trial judge did not err in admitting either the 
complaining witness’ testimony of her statement to 
Gregory or Officer Pratt’s testimony of her statement 
to him. 

(Tr. 47-48, 110-111, 117, 143-147) 


Mrs. Allen arrived at the hospital and met Officer 
Robert Pratt between one hour and forty-five minutes 
and two hours and twenty-five minutes after her attacker 
had completed his assault (Tr. 47-48, 110-111, 117, 143). 
Testimony by Pratt was admitted over objection that she 
told him she had been cut and raped by a friend of Greg- 
ory whom she had seen before (Tr. 143-147). Gregory 
joined her at the hospital between two hours and twenty- 
five minutes and three hours and fifteen minutes after 
the attacker had left her (Tr. 47-48, 110-111, 117, 148). 
Testimony by her was admitted as to what she had told 
Gregory, namely, that she had been cut and raped by a 
friend of his who had asked for the return of some cleated 
shoes. Appellant contends that both of these statements 
were hearsay which it was error to admit. His conten- 
tions are not well founded. 

Mrs. Allen’s testimony as to what she told Gregory was 
not hearsay. Wigmore states the hearsay rule as: 


That rule which prohibits the use of a person’s 
assertion, as equivalent of the fact asserted, unless 
the assertor is brought to court on the stand, where 
he may be probed and cross-examined as to the 
grounds of his assertion and of his qualifications to 
make it. 

5 Wigmore, Evidence Section 1864 (8d ed. 1940) 

Since Mrs. Allen was brought to the stand for cross- 
examination, her testimony as to what she told Gregory 
was not objectionable as hearsay. 

Officer Pratt’s testimony as to what Mrs. Allen told 
him was admissible under the res gestae exception as a 
spontaneous utterance. The hour long rape and cutting 
of her face had undoubtedly placed her under stress of 
nervous excitement; the statement was made to the first 
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police officer she met and before she had time to fabri- 
cate; her statements as admitted related directly to the 
circumstances of the event which produced the stress. See 
6 Wigmore, Evidence Section 1745 et seg. (8d ed. 1940) 
and Beausoliel v. United States, 71 U.S. App. D.C. 111, 
113-114, 107 F.2d 292, 294-295 (1939). There is no re- 
quirement that the declaration be immediate. The time 
element is important but not controlling. Generally, the 
trial judge’s exercise of judicial discretion in determining 
whether the statement of a victim of violence should be 
admitted as a spontaneous utterance should not be dis- 
turbed on appeal except for a most compelling reason. 
Guthrie v. United States, 92 U.S. App. D.C. 361, 207 
F.2d 19 (1953). Here the trial judge ruled the state- 
ment admissible only after pointed inquiry into the cir- 
cumstances surrounding its making (Tr. 143-145). And 
appellant has cited no compelling reason why this exercise 
of judicial discretion should be overturned. 

Mrs. Allen’s statement to Gregory is also admissible as 
a verbal act contemporaneous with Gregory’s going with 
the officers to locate appellant, relating to it, and throwing 
light on it. 

Were it error to admit either or both of the challenged 
statements, it would be harmless. Mrs. Allen, the source 
of each statement, was available to counsel for cross ex- 
amination on each of them. 

Appellant’s contentions should be rejected. 


XI. The trial judge did not err in declining appellant’s 
request for a missing witness instruction. 


(Tr. 385-388) 


Two months before trial the Government provided ap- 
pellant with a capital list of names of witnesses to be 
produced at trial. Included was the name of Gregory 
Allen, the complaining witness’ son, with the address of 
her house. Neither side called the son at trial. The trial 
judge denied a request by appellant for a jury instruc- 
tion that if it found he was peculiarly available to a party 
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which failed to call him or account for his absence the 
jury could infer he would have testified against that party 
(Tr. 385-388). Appellant contends this was error. His 
contention is unfounded. 

This Court has recently reaffirmed that the missing 
witness instruction is required only where (1) it is pecu- 
liarly within the party’s own power to produce the wit- 
ness, and (2) the witness’ testimony would elucidate the 
transaction; this Court has outlawed both comment to the 
jury and instructions by the judge where either of these 
conditions is lacking. Wynn v. United States, —— US. 
App. D.C. ——, 397 F.2d 621, 625 (1967). 

Gregory was not peculiarly available to the Govern- 
ment. Appellant made no effort to subpeona him (Tr. 
386-387). Appellant depended rather on the Government 
to call Gregory so that he might cross-examine him (Tr. 
386). Appellant’s counsel learned from the complaining 
witness’ testimony on February 18, 1968 that Gregory 
was in California. Yet he made no effort thereafter be- 
fore the close of evidence on February 15, 1968 to sub- 
peona him or to get the aid of the Court in securing his 
testimony (Tr. 388). A party who has made no effort to 
use the means available to him to secure the testimony 
of a witness cannot be heard to say he did not have these 
means. Appellant’s contention in point of fact is not that 
Gregory was not available to him, but that he had a right 
to rely on the Government’s calling him as its witness 
(Tr. 386). This failure to exercise a capability open to 
appellant to secure Gregory’s testimony is simply not the 
peculiar availability of the witness to the non-calling 
party which is required as a basis for the instruction. 
Wynn, supra. 

Nor would Gregory have been able to add significant 
new information, if called, and thus elucidate the trans- 
action. He had not been at the scene of the crime. He 
could not identify appellant as assailant, or alibi for him. 
No adverse inference arises from a party’s failure to call 
a witness whose testimony would be merely cumulative or 
redundant. Richards v. United States, 107 U.S. App. D.C. 
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197, 275 F.2d 655 (1960). See 6 Wigmore, Evidence 
Section 1907 (3d ed. 1940). 

Both elements prerequisite to the giving of the instruc- 
tion being absent here, it was not error for the judge not 
to give it. See also Pennewell v. United States, 122 US. 
App. D.C. 332, 353 F.2d 870, 871 (1965). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ROBERT A. ACKERMAN, 
Assistant United States Attorneys. 
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